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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DR. LEONARD E. SALTZMAN, BRAD
ZURN, TIM BASTIAANSE, JOSEPH
PALMIOTTO, AND JUDITH MCCLOSKY,
individually and on behalf of all others similarly

Situated; No.: 06 C 4481
Plaintiffs, Judge James Zagel
V. Magistrate Judge Martin Ashman

PELLA CORPORATION, an lowa corporation,
and PELLA WINDOWS AND DOORS, INC,, a
Delaware corporation.

Defendants.

CLASSACTION SETTLEMENT AGREEMENT

This Class Action Settlement Agreement (hereinafter “ Agreement”) is entered into by
and between Dr. Leonard E. Saltzman, Brad Zurn, Tim Bastiaanse, Joseph Palmiotto, and Judith
McClosky (the “Named Plaintiffs’), for themselves and on behalf of the Settlement Class (as
defined below) and all members of the Settlement Class (collectively “Plaintiffs’, as fully
defined below), and Defendants Pella Corporation and Pella Windows and Doors, Inc.
(collectively “Defendants’) for the purpose of settling, and finally and completely resolving
certain claims and lawsuits, as set forth herein, which the Named Plaintiffs, the Settlement Class,
or any Settlement Class Member (as defined below) currently have/has against Defendants or
any of the Releasees (as defined below), as well as any and all future or potential claimswhich
the Named Plaintiffs, the Settlement Class, or any Settlement Class Member could have or may
have againgt Defendants or any of the Releasees whether known or unknown, arising out of or in

any way relating to the design, manufacture, sale, distribution, marketing, warranty, service, use,



Case: 1:06-cv-04481 Document #: 277-1 Filed: 06/19/12 Page 3 of 151 PagelD #:4188

performance, installation or purchase, or in any way relating to Pella ProLine Casement
Windows (as defined below).

WHEREAS Named Plaintiffs have alleged that certain windows manufactured and/or sold
by Defendants contained manufacturing and/or design defects that they claim have caused or will
cause damage to class members windows, window finishing, homes and/or personal property
allegedly resulting from water-related intrusions; and

WHEREAS Named Plaintiffs have asserted various claims in this class-action Lawsuit (as
defined below) against Defendants including claims for negligence, negligent misrepresentation,
breach of contract, breach of express warranty, products liability, breach of implied warranty of
merchantability, unjust enrichment, violation of 1llinois Consumer Fraud and Deceptive Business
Practices Act and substantially similar laws of certain other States, violation of similar Uniform
Deceptive Trade Practices Acts, and common law fraud by omission; and

WHEREAS Defendants deny the allegations in this Lawsuit and assert numerous
defenses to the claims alleged by the Named Plaintiffs in this Lawsuit; and

WHEREAS the U.S. District Court for the Northern District of 11linois has certified two
litigation classes in this case, which certification was affirmed by the United States Court of
Appeals, Seventh Circuit; and

WHEREAS the United States Supreme Court denied Defendants’ Petition for Writ of
Certiorari in connection with the Seventh Circuit’s affirmance; and

WHEREAS the parties to this Agreement (the “Parties’), after having engaged in
significant discovery in this Lawsuit, including written discovery, numerous depositions of
Defendants' personnel, deposition of Named Plaintiff Dr. Leonard E. Saltzman and the

production of documents, and having engaged in extensive arms-length settlement negotiations
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with the assistance of independent mediators, have now reached an agreement providing for a
nationwide resolution of all claims that have been or could have been brought by any Named
Plaintiff or Settlement Class Member on behalf of the Settlement Class againgt the Defendants or
any of the Releasees relating to Pella ProLine Casement Windows, with the exception of
personal injury claims; and

WHEREAS Named Plaintiffs and Plaintiffs’ counsel examined and considered the
benefits to be provided to Settlement Class Members under the settlement provided for in this
Agreement; considered the limited scope of the Court’s class certification ruling and its
ramifications for Settlement Class Members; considered the laws of the several States and the
claims and defenses that could be asserted under those laws regarding Pella ProLine Casement
Windows; and concluded the Agreement to be in the best interest of Settlement Class Members,
taking into account the risks of litigation, and the length of time required to complete the
litigation and any appeals; and

WHEREAS Defendants have at all times disputed, and continue to dispute, Named
Plaintiffs’ allegations in the Lawsuit and to deny any liability for any of the claims that have or
could have been raised regarding Pella ProLine Casement Windows by Named Plaintiffs or any
Settlement Class Member, but believe that the comprehensive resolution of the issuesrelating to
Pella ProLine Casement Windows as provided in this Agreement will avoid the substantial
expense and disruption of continued litigation; and

WHEREAS all Parties wish now to compromise their differences and achieve peace with
finality on the issues in dispute;

NOW, THEREFORE, in consideration of all of the terms, conditions, covenants, and

promises set forth herein, and subject to preliminary court approval, final court approval, entry of
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judgment and dismissal with prejudice, in the manner required by the U.S. District Court for the
Northern District of 11linois, Eastern Division, under the Federal Rules of Civil Procedure, such
that this Lawsuit is completely and finally concluded, it is hereby agreed by and between the
Parties as follows:

L DEFINITIONS

Asused in this Agreement, the following definitions shall apply:

1. “Administration Expenses’ means reasonable fees and expenses incurred by the
Settlement Administrator for administering the Settlement, including (1) preparation and mailing
of the Class Notice, part C.1 and the Claim Form, (2) preparation and completing notice by
publication, (3) receipt and determination of Settlement Claims submitted by Settlement Class
Members for compensation and/or benefits under this Settlement, (4) preparation of status
reportsto the Parties, (5) preparation of tax returns for any settlement bank accounts, and (6)
digtribution of settlement paymentsto digible Settlement Class Members who timely submit
valid Claims.

2. “Agreement” meansthis Class Action Settlement Agreement and the exhibits attached
hereto.

3. “Application” meansthe application to be filed by Class Counsel in this Lawsuit for
recovery of attorneys feesand costs incurred in connection with this Lawsuit and in negotiating
this Settlement, and for Class Counsel’s future fees and costs to be incurred in connection with
monitoring the Settlement during the Settlement administration process.

4. *Arbitration Form” means the Court-approved form substantially identical in all
material respects to the Arbitration Form attached hereto as Exhibit A, that can be used by

Settlement Class Members for submitting a Settlement Claim under the terms of this Agreement
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governing the process for submitting and resolving arbitration claims as set forth in Paragraphs
83-98 of the Agreement. (See alsd[f 53-64).

5. “Arbitration Process’ means the process Settlement Class Members must follow to
seek, and receive, relief under, and as set forth, in paragraphs 83-98 of the Agreement. (See also
1153-64).

6. “CAFA Notice” means notification of this proposed Settlement to certain federal and
state officials, in accordance with 28 U.S.C. §1715.

7. “Claim” or “Claims’ means any and all past, present, future or potential claims,
demands, losses, suits, proceedings, payment of obligations, adjustments, executions, offsets,
actions, causes of action, costs, defenses, debts, sums of money, assertions of rights, accounts,
reckonings, bills, bonds, covenants, contracts, controversies, agreements, promises, expenses
(including without limitation court costs and attorneys' fees), requests for relief of any kind,
statutory or regulatory obligations, judgments or any liabilities of any nature whatsoever, known
or unknown, anticipated or unanticipated, fixed or contingent, matured or un-matured, accrued or
un-accrued, whether in law, equity, civil or criminal, whether sounding in tort, contract, equity,
nuisance, trespass, negligence or strict liability, and which have been, could have been, or may
be asserted by or on behalf of any person.

8. “Claim Deadline” means the date set by the Court 270 Days after entry of the
Preliminary Approval Order by which the Claim Form or Arbitration Form must be either
received by the Settlement Administrator or postmarked.

9. “Claim Form” means the Court-approved form substantially identical in all material

respectsto the Claim Form attached hereto as Exhibit B, that can be used by Settlement Class
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Members for submitting a Settlement Claim under the Claims Process terms of this Agreement
as set forth in Paragraphs 65-82 of this Agreement. (See alsd 53-64).

10. “Claims Period” means the 270-Day period between entry of the Preliminary Approval
Order and the Claim Deadline.

11. “Claims Process’ means the process Settlement Class Members must follow to seek
relief under, and as set forth, in Paragraphs 65-82 of this Agreement. (See alsd[{ 53-64).

12. “Class Counsel” means Richard J. Burke, Paul Weiss, and Julie D. Miller and the law
firm of Complex Litigation Group, LLC; Jonathan Shub, Christopher Seeger and the law firm of
Seeger Weiss LLP; Steven Jaffe and Mark Fistos and the law firm of Farmer, Jaffe, Weissing,
Edwards, Fistos & Lehrman, P.L.; Ben Schwartzman and the law firm Banduccie Woodward
Schwartzman PLLC.

13. “Class Notice” means the Court-approved Notice of Proposed Class Action Settlement
that is substantially identical in all material respects to that attached hereto as Exhibit C.

14. “Court” means the United States District Court, Northern District of 11linois, Eastern
Division.

15. “Date(s) of Sale” means the date the Pella ProLine Casement Window at issue was sold
by Pella Corporation or its authorized dealers or retailers. If a Settlement Class Member cannot
establish the date the Pella ProLine Casement Window &t issue was sold, the Date of Sale shall
be the last day of the month following the month in which the window at issue was
manufactured. For example, if a Settlement Class Member cannot establish the date the Pella
ProLine Casement Window at issue was sold and the window at issue was manufactured in

February of 1998, the Date of Sale would be March 31, 1998.
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16. “Day” or “Days’ unless otherwise noted, means a calendar day. Inthe event that any
date or deadline set forth in this Agreement falls on a weekend or federal legal holiday, such a
date or deadline shall be on the first business day thereafter.

17. “Defendants’ means Pella Corporation and Pella Windows and Doors, Inc.

18. “Discount” means a percentage off the Retailer’s List Price on a Settlement Class
Member’s next purchase of a single Pella brand product unit which must be redeemed within two
years of the date of the Final Approval Order, can be transferred once but only with the sale of a
Structure which contains or contained Pella ProLine Casement Windows and only to the
purchaser of said Structure, and must be redeemed at one of the Pella sales branches in the list
attached hereto as Exhibit D.

19. “Effective Date” meansthe first date that is three Days after the date on which the
judgment entered pursuant to the Final Approval Order shall be deemed “Final.” The judgment
entered pursuant to the Final Approval Order shall be deemed “Final” on the date upon which the
judgment is no longer subject to any further appeal or judicial reconsideration or review. Thus,
“Final” means, without limitation, the date of expiration of the time for the filing or noticing of
any appeal from, or other request for judicial reconsideration or review of, the judgment entered
pursuant to the Final Approval Order, without any appeal or other request for judicial
reconsideration or review having been filed or noticed; or, if an appeal or other request for
further judicial review of the jJudgment entered pursuant to the Final Approval Order istimely
filed or noticed, the date on which all appellate and/or other judicial proceedings resulting from
such filing(s) or notice(s) have been finally terminated, and the judgment entered pursuant to the

Final Approval Order is effective without the possibility of further review by any court.
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20. “Eligible Claimant” means each Settlement Class Member who (1) is the current or
former owner of real property in the United States with a building or buildings in which a Pella
ProLine Casement Window is or was installed; (2) timely signs and submits, under penalty of
perjury, a properly completed and notarized Claim Form or Arbitration Form; (3) timely
complies with the requirements to supply all information, documents, and photographs as
required by this Agreement, and the Claim Form or the Arbitration Form; and (4) meets all the
relevant criteria set forth in the Agreement.

21. “Eligible Damage’ means past water related damage, current water related damage, or
water related damage in the future—up to 15 years after the Date of Sale—to aPellaProLine
Casement Window, to the finishing on such window or to other property surrounding such
window, such aswater related damage to the Structure in which such window was installed
because of water penetrating between the aluminum cladding of the window and the window
Sash at the corner joint of the cladding or at the glazing/Sash interface. Eligible Damage
includes wood deterioration and/or wood durability damage resulting from water penetrating
between the aluminum cladding of the window and the window Sash at the corner joint of the
cladding or at the glazing/Sash interface.

22. “Final Approval Hearing” means the final settlement approval hearing(s) to be
conducted by the Court in connection with the determination of the fairness, adequacy, and
reasonableness of this Agreement, and the award of attorneys’ fees in accord with the Federal
Rules of Civil Procedure and Due Process.

23. “Final Approval Order” means the Order granting final approval to the class action
Settlement Agreement, entry of award of attorneys’ fees, and entry of final judgment to be

entered by the Court.
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24. “Initial Notice Date” means that date, not later than 45 Days after the entry of the
Preliminary Approval Order, by which the Settlement Administrator shall mail the Class Notice,
part C.1. to Settlement Class Members for whom the parties have addresses.

25. “Lawsuit” means the class action lawsuit that is the subject of the Parties' Settlement and
this Agreement, and which is pending, as of the date of this Agreement, in the Court as Case No.
06 C 4481.

26. “L ead Class Counsel” means Richard J. Burke, Paul M. Weiss and Julie D. Miller and
the law firm of Complex Litigation Group, LLC; and Jonathan Shub, Christopher Seeger and the
law firm of Seeger WeissLLP.

27. “Named Plaintiffs’ means Dr. Leonard E. Saltzman, Brad Zurn, Tim Bastiaanse, Joseph
Palmiotto, and Judith McClosky.

28. “Notice Plan” means the Court-approved plan and schedule for providing class-wide
notice of the Settlement and certification of the Settlement Class, including the Class Notice, in
accord with the Federal Rules of Civil Procedure and as approved and ordered by the Court, and
the CAFA Notice.

29. “Opt-Out Ligt” means the complete and accurate list compiled by the Settlement
Administrator of all Settlement Class Members who have timely requested exclusion from the
Settlement Class and meet the requirements for exclusion, as set forth in this Agreement.

30. “Opt-Out Period” means the period beginning on the date Class Notice is provided and
ending on the date set by the Court in the Preliminary Approval Order that is no more than 95
Days from the entry date of the Preliminary Approval Order.

31. “Pella ProLine Casement Window” or “Pella ProLine Casement Windows” means

Pella ProLine® brand casement, awning, and/or transom windows (including 250 and 450

10
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Series) manufactured by Pella Corporation between January 1, 1991 and December 31, 2006.
For purposes of this Settlement, it shall be presumed that a window was manufactured in the
same calendar year in which it was originally sold unless clear evidence to the contrary appears.

32. “Plaintiffs’ or “Settlement Class Members’ means Dr. Leonard E. Saltzman, Brad
Zurn, Tim Bastiaanse, Joseph Palmiotto, and Judith McClosky, and all members of the
Settlement Class. A Settlement Class Member shall not include any appointees, assignees,
claims brokers, claims filing services, claims consultants or third-party claims organizations.

33. “Pella Representative’” means a current employee of Pella Corporation or one of its
wholly owned subsidiaries.

34. “Prior Notice” means that a specific Settlement Class Member who is seeking benefits
under this Agreement provided individual notice to a Defendant, any employee of Pella
Corporation, or a Pella sales branch listed in Exhibit D, of wood deterioration, wood durability,
or water intrusion problems with his or her own Pella ProLine Casement Windows. Prior Notice
for the purposes of this Agreement can be satisfied in two ways: (1) by the Settlement Class
Member providing a copy of contemporaneously created documentation reflecting such notice;
and (2) without contemporaneous documentation, by (&) the Settlement Class Member attesting
under oath that he/she submitted such notice to Defendant, any employee of Pella Corporation,
or a Pella sales branch listed in Exhibit D, but does not have contemporaneous documentation of
that notice; and (b) upon receiving such an attestation, Pella Corporation checking its electronic
data base and determining that it has a record of receiving such notice. Prior Notice is not
satisfied by (@) the filing of this Lawsuit, or (b) merely ordering replacement windows from

Defendants.

11
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35. “ProLine Service Enhancement Program” or “PSEP” refers to the program which
provides the following services and benefits to claimants establishing water intrusion and wood
durability damage:

1. Service coverage
a The program covers service related to wood durability of ProLine®
transom, awning and casement windows manufactured from 1991 through
2003 and units of the same style and vintage sold in other channels such as
the 250 Series and the 450 Series.
2. Benefit options within the warranty (years 1-10 after Date of Sale)
a Branches will provide replacement product or Sash consistent with the
current warranty.
b. Branches are expected to cover al reasonable customer labor and finishing
costs (other than interior trim), except in extraordinary circumstances.
3. Benefit optionsin years 11 through 15 after Date of Sale
a Branches will provide the customer the opportunity to purchase
replacement product on a dliding percent-off basis as follows:

Vintage % off current Retailer’s List Price

Year 11 45% off *
Year 12 40% off *
Year 13 35% off *
Year 14 30% off *
Year 15 25% off *  *per unit/Sash basis
b. In addition, the branch may choose to provide a similar discount on

finishing and ingtallation for customers in these situations.

12
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36. “Preliminary Approval Order” meansthe Order conditionally certifying the
Settlement Class, granting preliminary approval of the Settlement and this Agreement, and
approving the Notice Plan, to be entered by the Court without material alteration to the form
attached hereto as Exhibit E.

37. “Released Claims’ means any and all past, present, future or potential Claims, including
without limitation any claims, demands, losses, suits, proceedings, payment of obligations,
adjustments, executions, offsets, actions, causes of action, costs, defenses, debts, sums of money,
assertions of rights, accounts, reckonings, bills, bonds, covenants, contracts, controversies,
agreements, promises, expenses (including without limitation court costs and attorneys' fees),
requests for relief of any kind, statutory or regulatory obligations, judgments or any liabilities of
any nature whatsoever, known or unknown, anticipated or unanticipated, fixed or contingent,
matured or un-matured, accrued or un-accrued, whether statutory, in law, equity, civil or
criminal, whether sounding in tort, contract, equity, nuisance, trespass, negligence or strict
liability that the Named Plaintiffs, the Settlement Class, and/or any of the Settlement Class
Members ever had, now have, or may later claim to have at any time in the future against the
Releasees, whether known or unknown, arising out of or in any way relating to the design,
manufacture, sale, distribution, marketing, warranty, service, use, performance, installation or
purchase of, or in any way relating to Pella ProLine Casement Windows, including without
limitation any and all Claims for breach of contract, breach of express or implied warranty,
redhibition, strict liability, products liability, negligence, negligent misrepresentation, violations
of state consumer protection and other statutory laws, declaratory relief, injunctive relief, unjust
enrichment and/or fraud. The Released Claims include all known and unknown claims, actions,

and causes of action, and this Agreement is expressly intended to cover and include all such

13
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claims, actions, and causes of action, for losses or damages of any type, with the exception of
personal injury claims which are expressy not released.

38. “Releasees’” means (1) Defendants; (2) any predecessors and successors in interest, any
current or former parent corporations, subsidiary corporations, affiliates, and assigns of
Defendants; (3) companies acquiring any or all of Defendants’ assets or capital stock; (4) any of
Defendants' past or present, divisions, suppliers, distributors, dealers, or saes branches;

(5) current or former officers, directors, shareholders, agents, representatives and employees of
Defendants; and (6) insurers of any of the foregoing persons or entities.

39. “Retailer’sList Price’” meanstheretail price, before any discounts, sales, special offers
or smilar reductions in price, of Pella brand products established from time to time by the Pella
sales branches in the list attached hereto as Exhibit D.

40. “Sash” means the portion of a Pella ProLine Casement Window that is made up of the
glazing (glass) and the surrounding aluminum clad wood frame and which is either vented (i.e.
hinged so it may open) or fixed.

41. “ Settlement” means the Settlement provided for in this Agreement.

42. “Settlement Administrator” means the individual (s) and/or firm(s) retained to
implement the Notice Plan and administer the Agreement as set forth in this Agreement.

43. “Settlement Claim” or “Settlement Claims’ means the timely submission of a fully and
properly completed Claim Form(s) or Arbitration Form(s) to the Settlement Administrator,
including all required support. Only one Settlement Claim can be submitted for each property
with buildings in which Pella ProLine Casement Windows were installed, regardless of how

many Eligible Claimants own or owned the property.

14
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44. “Settlement Class’ means all persons in the United States who are current or former

owners of Structures containing Pella ProLine® brand casement, awning, and/or transom

windows (including 250 and 450 Series) manufactured by Pella Corporation between January 1,

1991 and December 31, 2006.

The Settlement Class excludes:

4.

All persons who timely opt out of the Lawsuit pursuant to the terms of this
Agreement.

All persons who, individually or as a member of aclass, initiated legal
proceedings against Defendants (other than this Lawsuit initiated by the Named
Plaintiffs), whether resolved or not, before the entry of the Preliminary Approval
Order by settlement, judgment, release, dismissal, or other final disposition
resulting in the termination of the proceedings.

All owners of Pella ProLine® brand casement, awning, and or/transom windows
(including 250 and 450 Series) manufactured by Pella Corporation on or after
January 1, 2007.

All of Defendants' current employees.

45. “Structur€e’ or “Structures’ means all buildings located on asingle property owned by

an Eligible Claimant(s) in the United States.

15
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II. PURPOSE

46. The purpose of this Agreement is to memorialize the terms and conditions of the
Settlement through and by which the Parties wish to finally and conclusively resolve the Claims
and disputes, arising out of or in any way relating to the design, manufacture, sale, distribution,
marketing, warranty, service, use, performance, installation, or purchase of, or in any way
relating to Pella ProLine Casement Windows, as set forth herein.

[I. CONDITIONAL CERTIFICATION OF NATIONWIDE SETTLEMENT CLASS

47. For the purposes of implementing this Agreement, and for no other purpose, Defendants
stipulate to the conditional certification in this Lawsuit of the nationwide Settlement Class, as set
forth in the Preliminary Approval Order.

48. If for any reason this Settlement should fail to become effective, the Parties’ stipulation
to conditionally certify the nationwide Settlement Class provided for in this Agreement shall be
null and void, and the Parties shall return to their respective positions in this Lawsuit as those
positions existed immediately before the execution of this Agreement. Specifically, Defendants
continue to deny the appropriateness of certifying this case as alitigation class, and only stipulate
to the certification of the Settlement Class on the terms stated herein.

1IV. REQUIRED EVENTS

A. PRELIMINARY APPROVAL
49. As soon as practicable after the execution of this Agreement, but at the latest within 28
Days, the Parties shall jointly move the court to enter the Preliminary Approval Order attached
hereto as Exhibit E. The Preliminary Approval Order shall specifically include provisions that:
1. Preliminarily approve the Settlement and find that this Agreement is fair, reasonable,

and adeguate to the Settlement Class.

16
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2. Conditionally certify the Settlement Class for the purpose of effectuating the
Settlement.
3. Designate Named Plaintiffs as the representatives of the Settlement Class.
4. Designate Class Counsel as counsel for the Settlement Class.
5. Set adae for the Final Approval Hearing no later than 175 Days after the entry date
of the Preliminary Approval Order.
6. Regarding Class Notice,
a. approve the form and content of the Class Notice attached as Exhibit C;
b. direct the Settlement Administrator to mail the Class Notice, part C.1. within
45 business Days of the entry of the Preliminary Approval Order (previously
defined as the “Initial Notice Date”) to all Settlement Class Members for
whom the parties have addresses, using first-class mail, and having first
updated the addresses using the National Change of Address database;
c. direct the Settlement Administrator to post the Class Notice and this
Agreement, along with other documents as agreed to by the Parties, on a
website with the domain name “www.windowsettlement.com” within 10
Days of the entry of the Preliminary Approval Order;
d. direct the Settlement Administrator to prepare a notice for publication, to be
published within 45 Days of the entry of the Initial Notice Date in the
publications upon which the Parties and the Settlement Administrator

mutually agree.

17
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e. direct the Settlement Administrator to file proof of mailing of the Class
Notice, part C.1. and proof of compliance with the Notice Plan at or before
the Final Approval Hearing, along with the Opt-Out List;

f. direct Defendants to file with the Court a declaration of compliance with the
notice requirements, including the CAFA notice requirements, after notice
has been given; and

g. find that the Class Notice and the Notice Plan to be implemented pursuant to
this Agreement are reasonable, constitute the best notice practicable under
the circumstances, constitute due and sufficient notice of the Settlement and
the matters set forth in said notice to all persons entitled to receive notice,
and fully satisfy the requirements of due process and of Fed. R. Civ. P. 23.

7. Regarding opt outs, require that:

a. Any member of the Settlement Class who desires to request exclusion from
the Settlement Class submit to the Settlement Administrator an appropriate,
timely request for exclusion in the form set forth in the Class Notice to the
address stated in the Class Notice on or before a date set by the Court that is
no later than 95 Days from the entry date of the Preliminary Approval Order;

b. Any exclusion be exercised individually by a Settlement Class Member, not
as or on behalf of agroup, class, or subclass, not by any appointees,
assignees, claims brokers, claims filing services, claims consultants or third-
party claims organizations; except that such exclusion request may be

submitted by a Settlement Class Member’s attorney on an individual basis;

18
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c. Any Settlement Class Member who does not submit a timely, written request
for exclusion from the Settlement Class will be bound by all proceedings,
orders, and judgments in the Lawsuit.

8. Regarding objections and requests to intervene, require that:

a. Any Settlement Class Member that has not submitted atimely request for
exclusion from the Settlement Class, and each governmental entity, that
wishes to object to the fairness, reasonableness, or adequacy of this
Agreement or any term or aspect of the proposed Settlement, or to intervene
in the Lawsuit, must provide to the Settlement Administrator (who shall
forward it to Lead Class Counsel and Counsel for Defendants) and file with
the Court no later than 95 Days after the Initial Notice Date a statement of
the objection or motion to intervene, including any support the Settlement
Class Member or governmental entity wishes to bring to the Court’ s attention
and all evidence the Settlement Class Member or governmental entity wishes
to introduce in support of his or her objection or motion, or be forever barred
from objecting or moving to intervene. Such a statement must (1) be made in
writing, including a heading that refers to the Lawsuit by name and number;
(2) contain the objector’s or putative intervener’s full name and current
address; (3) declare that the objector or putative Settlement Class Member
intervener currently owns, or formerly owned, a Structure containing a Pella
ProLine Casement Window(s); (4) provide a statement of the objector’s or
intervener’ s specific objections to any matter before the Court and the

grounds and arguments for the objection or reques to intervene; (5) include
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all documents and other writings the objector wishes the Court to consider
and describe any and al evidence the objecting or intervening Settlement
Class Member or governmental entity may offer at the Final Approval
Hearing, including but not limited to, the names and expected testimony of
any witnesses; and (6) be filed with the Court and served on the Settlement
Administrator, Lead Class Counsel, and counsel for Defendants on or before
a date set by the Court that is no later than 95 Days from the entry date of the
Preliminary Approval Order. Any papers not filed and served in the
prescribed manner and time will not be considered at the Final Approval
Hearing, and all objections not made in the prescribed manner and time shall
be deemed waived;

b. Any Settlement Class Member who objects or requests to intervene shall
make themselves available to be deposed by Class Counsel and counsel for
Defendants in the county of the objector’s or putative intervener’ s residence
within 21 Days of service of hisor her timely written objection or motion to
intervene;

c. Any objections or requeststo intervene by a Settlement Class Member must
be exercised individually by a Settlement Class Member, not asor on behal f
of a group, class, or subclass, not by any appointees, assignees, claims
brokers, claims filing services, claims consultants or third-party claims
organizations; except that such objections or requests may be submitted by a

Settlement Class Member’s attorney on an individual basis,
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d.

€.

Any member of the Settlement Class or governmental entity that desires to
appear in person at the Final Approval Hearing for purposes of objecting to
the Settlement or intervening in the Lawsuit file with the Court and serve on
Lead Class Counsel and counsel for Defendants a notice of appearance in the
Lawsuit, in addition to simultaneously filing and serving with the written
objections or intervention requests described above, on or before a date set
by the Court that is no later than 95 Days from the entry date of the
Preliminary Approval Order;

Any responses to objections or motions to intervene must be filed with the
Court and served upon Lead Class Counsel and counsel for Defendants on or
before a date set by the Court that is no later than 135 Days from the entry

date of the Preliminary Approval Order;

9. Regarding attorneys fees and costs, require that:

a. Class Counsel, and any party’s counsel, and/or law firms who have entered

appearances for Settlement Class Members or Named Plaintiffs as of June
19, 2012, must file and serve their Application(s) on or before a date set by
the Court that is no later than 75 Days from the entry date of the Preliminary
Approval Order;

Any objection to Class Counsel’ s and any party’s counsel, and/or law firms
who have entered appearances for Settlement Class Members or Named
Plaintiffs’ Application(s) be filed with the Court and served on Class Counsel
and counsel for Defendants on or before a date set by the Court that is no

later than 105 Days from the entry date of the Preliminary Approval Order;
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c. Class Counsel, and any party’s counsel, and/or law firms who have entered
appearances for Settlement Class Members or Named Plaintiffs must file and
serve any reply in support of their Application(s) on or before a date set by
the Court that isno later than 115 Days from the entry date of the
Preliminary Approval Order;

10. Regarding Settlement Claims, require that al Claim Formsor Arbitration Forms for
damage up to the Claim Deadline must be either received by the Settlement
Administrator or postmarked on or before the Claim Deadline set by the Court;

11. Designate Epiq Class Action & Claims Solutions, Inc. or asimilarly qualified firm
as the Settlement Administrator and instruct the Settlement Administrator to perform
the functions specified in this Settlement Agreement, including:

a. Implement the Notice Plan;

b. Receive, evaluate, and either approve as meeting the requirements of this
Agreement or disapprove as failing to meet those requirements, Claim Forms
and Arbitration Forms sent by Settlement Class Members seeking to receive
benefits provided for in this Agreement, all in accordance with this
Agreement;

c. Provideto Defendants and Lead Class Counsel respectively true and accurate
lists of the names and addresses of all Settlement Class Members who have
submitted Claim Forms or Arbitration Forms and whose Claim Forms or
Arbitration Forms the Settlement Administrator has determined to be (i)

complete and valid or (ii) incomplete or invalid;
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d. Send to each Settlement Class Member who has submitted a Claim Form or
Arbitration Form that the Settlement Administrator has determined not to be
avalid Settlement Claim, and to Lead Class Counsel and Defendants’
counsel, aNotice of Denied Claim in the form attached hereto as Exhibit F,
or aNotice of Arbitration Ineligibility in the form attached hereto as Exhibit
G, respectively;

e. Send to each Settlement Class Member who has submitted a Claim Form that
the Settlement Administrator has determined to be a complete and valid
Settlement Claim for which the appropriate relief is determined under the
terms of this Agreement, a Notice of Approved Claim in the form attached
hereto as Exhibit H;

f.  Send to Lead Class Counsel, Defendants' counsel, and each Settlement Class
Member who has submitted an Arbitration Form that the Settlement
Administrator has determined to be a complete and valid Settlement Claim
qualifying the Settlement Class Member for arbitration under the terms of
this Agreement, aNotice of Arbitration Eligibility in the form attached hereto
as Exhibit I;

0. Processrequests for exclusion from the Settlement in accordance with the
terms of this Agreement;

h. Before mailing the Class Notice, part C.1. and the Claim Form, establish a
toll-free telephone number that Settlement Class Members can call and which
contains recorded answers to frequently asked questions, along with an

option permitting callersto speak to live operators or to leave messages in a
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voicemail box, to request additional Claim or Arbitration Forms or additional
information regarding the Settlement; and

i.  Within 30 Days after the payment of valid Settlement Claims for monetary
compensation by the Settlement Administrator, provide (i) to Defendants’
counsel and Lead Class Counsel a statement of the total number of
Settlement Claims submitted, the total number of Settlement Claims
determined to be valid, and the total dollar amount paid to Settlement Class
members pursuant to the Agreement; and (ii) to Defendants’ counsel al
original Claim Forms, Arbitration Forms, and supporting documentation for
each Settlement Claim determined to be valid pursuant to this Agreement,
with a copy set to Lead Class Counsel.

12. Preliminarily enjoin all Settlement Class Members and their legally authorized
representatives, unless and until they have timely and properly excluded themselves
from the Settlement Class from:

a. Filing, commencing, prosecuting, intervening in, or participating as plaintiff,
claimant, or class member in any other lawsuit or administrative, regulatory,
arbitration, or other proceeding in any jurisdiction based on, relating to, or
arising out of the Claims and causes of action, or the facts and circumstances
at issue, in the Lawsuit and/or the Released Claims;

b. Filing, commencing, or prosecuting alawsuit or administrative, regulatory,
arbitration, or other proceeding as a class action on behalf of any Settlement
Class Member who has not timely excluded his or herself (including by

seeking to amend a pending complaint to include class allegations or seeking
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class certification in a pending action), based on, relating to, or arising out of
the Claims and causes of action, or the facts and circumstances at issue, in
the Lawsuit and/or the Released Claims; and

c. Attempting to effect an opt-out of a class of individuals in any lawsuit or
administrative, regulatory, arbitration, or other proceeding based on, relating
to or arising out of the Claims and causes of action, or the facts and
circumstances at issue, in the Lawsuit and/or the Released Claims.

13. Adopt any additional provisions agreeable to the Parties that might be necessary to
implement the terms of this Agreement and the proposed Settlement.

B. FINAL APPROVAL
50. At the Final Approval Hearing the Parties will jointly request the Court to enter a Final
Approval Order. The Parties agree to cooperate in drafting a proposed Final Approval Order at
the appropriate time. The Final Approval Order shall specifically include provisions that:

1. grant final approval of the certification of the Settlement Class, designation of the
Named Plaintiffs as the representatives of the Settlement Class, and designation of
Class Counsel as counsel for the Settlement Class,

2. grant final approval of the Settlement and this Agreement as fair, reasonable, and
adequate to the Settlement Class;

3. adjudge that the Class Notice and Notice Plan implemented for the Settlement Class
Members were performed in a reasonable manner, constituted the best notice
practicable under the circumstances, constituted due and sufficient notice of the
Lawsuit and the Settlement, and fully satisfied the requirements of due process and

Fed. R. Civ. P. 23;
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4. order the dismissal with prejudice of all claims, causes of action, and counts alleged
in the Lawsuit relating to Pella ProLine Casement Windows, and incorporate by
reference the releases and covenant not to sue stated in this Agreement, with each of
the Parties to bear its or his own costs and attorneys' fees, except as provided in this
Agreement;

5. order the dismissal without prejudice of al claimsin the Lawsuit that do not relate to
Pella ProLine Casement Windows,

6. provide for the release of all Released Claims and permanently enjoin the Settlement
Class Members from asserting, filing, maintaining, or prosecuting any of the
Released Claims in the future;

7. having heard and considered any and all claims for attorneys' fees, costs, expenses,
and disbursements by any party’s counsel, and/or law firms who have entered
appearances for Settlement Class Members or Named Plaintiffs in Saltzman et. al. v.
Pella Corporation et al., Case No: 06 C 4481 as of June 19, 2012, authorize and
direct the payment by Defendants of any such claim of attorneys fees and expenses,
which Order shall determine the extent of Defendants obligation for the payment of
attorneys’ fees, costs, expenses, and disbursements; and shall provide that
Defendants have no obligation for any attorneys’ fees, costs, expenses, or
disbursements to any counsel or law firm, for any party, beyond that awarded in the
Final Approval Order and consistent with the terms of this Agreement;

8. authorize and direct the payment by Defendants of complete and valid Settlement
Claims as approved by the Settlement Administrator as complete and valid

Settlement Claims, in accordance with the term of this Agreement;
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0.

10.

11.

12.

preserve the Court’s continuing jurisdiction over the administration of the Settlement
and enforcement of this Agreement;

determine that the Agreement and Settlement provided for herein, and any
proceedings taken pursuant thereto, are not, and should not in any event be offered,
received, or construed as evidence of, a presumption of, concession of, or an
admission by any Party of liability or non-liability or of the certifiability or non-
certifiability of alitigation class, or of any alleged misrepresentation or omission in
any statement or written document approved or made by any Party; provided,
however, that reference may be made to this Agreement and the Settlement provided
for herein in such proceedings as may be necessary to effectuate the provisions of
this Agreement, as further set forth in this Agreement;

approve the Opt-Out List and determine that the Opt-Out List isacomplete list of all
Settlement Class Members who have timely and properly requested exclusion from
the Settlement Class and, accordingly, shall neither share in nor be bound by the
Final Approval Order and Judgment;

authorize the Parties, without further approval from the Court, to agree to and adopt
such amendments, modifications, and expansions of this Agreement and all Exhibits
hereto as (1) shall be consistent in all material respects with the Final Approval

Order and Judgment and (2) do not limit the rights of the Settlement Class Members.
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C. AGREEMENT TO COOPERATE

51. Plaintiffs, Lead Class Counsel, and Defendants will cooperate and take all reasonable
actions to effectuate the Settlement and the terms and conditions of this Agreement. |f the Court
failsto enter either the Preliminary Approval Order or the Final Approval Order and Judgment,
Named Plaintiffs, Lead Class Counsel, and Defendants will use all reasonable effortsthat are
consistent with this Agreement to cure any defect identified by the Court. If, despite such
efforts, the Court does not enter the Preliminary Approval Order and Final Approval Order and
Judgment, the Parties will return to their prior positions in the Lawsuit, in accordance with this
Agreement.

52. Starting after the Settlement Administrator completes its duties, Pella Corporation,
through its counsel, will provide Lead Class Counsel an annual summary of claims made under
this Settlement and Agreement and the resolution of those claims through the year 2021. Such
summary will be provided in March of the year following the year summarized. If Pella
Corporation fails to provide an annual summary by the end of March, Lead Class Counsel may
contact Pella Corporation’s counsel to request the summary, and Pella Corporation’ s counsel will

provide the summary within 30 Days.
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|<

RELIEF TO CLASSMEMBERS, AND PROCEDURES FOR PROVIDING
RELIEF TO CLASSMEMBERS

A. SUMMARY OF RELIEF

53. Settlement Class Members are eligible to seek benefits under this Agreement if they have
suffered Eligible Damage.

54. The Settlement provides benefits related to Settlement Class Members' unreimbursed out
of pocket expenses for Eligible Damage. Some Settlement Class Members have already
experienced Eligible Damage and have already repaired or replaced such damage. Other
Settlement Class members have experienced Eligible Damage but have yet to repair or replace
such damage. A third group of Settlement Class Members have yet to experience Eligible
Damage but may do so in the future. Each of these groups of Settlement Class Members have
had different experiences with respect to their Pella ProLine Casement Windows for which the
benefits are set forth herein.

B. SUMMARY OF AVAILABLE CASH BENEFITS

55. A Settlement Class Member may receive cash benefits under the Settlement either
through the Claims Process or the Arbitration Process, but not both. Under the Claims Process,
Eligible Claimants may receive a maximum cash benefit of up to $750 per Structure by filing a
Claim Form containing the requisite information requested in the Claim Form. Under the
Arbitration Process, Eligible Claimants may receive up to $6,000 per Structure through
participation in an expedited Arbitration Process in which the Settlement Class Member will not
have to prove awindow defect, however, Defendants will retain all other defenses.

C. SUMMARY OF AVAILABLE PROCEDURES TO SEEK BENEFITS

56. Settlement Class Members who have replaced or repaired Pella ProLine Casement

Windows prior to the Initial Notice Date may submit a Settlement Claim for relief under this
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Agreement through either the Claims Process or the Arbitration Process, but not both.
Determinations under both the Claims Process and the Arbitration Process are binding, final, and
not appealable.

57. Settlement Class Members with Eligible Damage to Pella ProLine Casement Windows
which were unreplaced or unrepaired prior to the Initial Notice Date may seek relief under this
Agreement through either the Claims Process or the Arbitration Process, but not both.

58. Settlement Class Members who have Pella ProLine Casement Windows or Structures that
manifest Eligible Damage after the Claims Period ends may seek relief by contacting Pella’s
Customer Service Department at (800) 374-4758.

59. Settlement Class Members who have Pella brand windows which are not covered by this
Agreement may contact Pella’s Customer Service Department at (800) 374-4758.

D. SUMMARY OF LIMITATIONS

60. Settlement Class Members are eligible to seek benefits under this Agreement if, and only
if, they have suffered Eligible Damage. No recovery is allowed without satisfactory evidence of
water-related damage consistent with said type of water penetration.

61. Lack of causation is a defense and damages due to failure to follow Pella’ s installation
instructions, as well as other issues of installation, home construction, environmental conditions
or maintenance are not compensable under this Agreement. An example of non-recoverable
damage includes, but is not limited to, (i) misuse, or intentional, reckless, accidental, and/ or
negligent physical damage to a window caused directly or indirectly by a Settlement Class
Member or other person; (ii) damage to windows to the extent resulting from natural disaster
including, but not limited to fire, hurricane, wind, flood, earthquake or earth movement; (iii)

damage resulting from causes unrelated to window performance (such as plumbing leaks,
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interior water spills, fire damage, caulk or putty cracks, or any other defect in the structure); (iv)
damage due to racking, covering or blocking of weep holes or drilling holes through the window
frame; (v) damage due to improper storage, handling, installation, modification, or maintenance;
(vi) damage due to an dtered or reinstalled window; (vii) damage due to finishes, sealants or
caulking not applied by Defendants or failure to finish the product in atimely manner; (viii)
damage caused to wood, medium density fiberboard, or sheetrock, sills or jambs by natural
weathering; (ix) damage caused by exterior leaks; and (x) damage caused by interior
condensation.
a.  For the Claims Process described in Paragraphs 65-82 below, a Settlement Class
Member can establish causation by providing contemporaneous documentation of wood
deterioration damage to one or more Pella ProLine Casement Windows and/or water
damage to surrounding property and a statement under oath that the damage was not
caused by any alternative cause identified in this paragraph. Pella may claim lack of
causation due to an alternative cause of wood deterioration, but Pella shall have the
burden to demonstrate lack of causation by contemporaneous documentation of the
aternative cause. The Claims Administrator shall determine whether Pella has met its
burden of proof to demonstrate lack of causation due to an alternative cause of wood
deterioration.
b. For the Arbitration Process described in Paragraphs 83-98 below, a Settlement Class
Member must establish causation of damages from water intrusion behind the aluminum
cladding due to the alleged defect. Settlement Class Members will not have to prove that
their Pella ProLine Casement Windows have a “defect” in the aluminum cladding of the

window and the window Sash at the corner joint of the cladding or at the glazing/Sash

31



Case: 1:06-cv-04481 Document #: 277-1 Filed: 06/19/12 Page 32 of 151 PagelD #:4217

interface, but the Settlement Class Member still has the burden of proving that the
“defect” caused the damages for which he/she is seeking compensation in arbitration.
Pella may provide evidence to an alternative cause of damages for which he/sheis
seeking compensation in arbitration. The Arbitrator shall determine whether the
Settlement Class Member has met his/her burden of establishing causation.

62. Settlement Class Members may not obtain double recovery of damages. The benefits
provided by this Settlement are only available for expenditures beyond those for which
Settlement Class Members have already been compensated. Settlement Class Member claims
must be supported by some documentation of unreimbursed expenditures caused by their
Eligible Damage, such as installation, finishing, labor, and material expenses, if applicable, at
least in the amount to be paid. The Cash benefits herein are caps, not liquidated awards.
Benefits are not available for claims by current or former owners for loss of Structure value.

63. Expenditures made by the Settlement Class Member (whether unreimbursed or not) over
the set category caps, as set forth below, are limited by those caps and not subject to payment
under this Agreement.

64. Any relief received under this Agreement involving the replacement of any Pella ProLine
Casement Window shall not extend the warranty period. The warranty period will continue to be
determined only by the Date of Sale of the original windowsthat are the subject of the
Settlement Class Member’s request for benefits under this Agreement.

E. SUMMARY OF CLAIMSPROCESS
1. Summary of Relief Available Under the Claims Process
65. Settlement Class Members who have, or had, windows or Structures with Eligible

Damage may be eligible for limited cash payments, in addition to any Discounts, or benefits
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under the agreed scope of the ProLine Service Enhancement Program, as described below. Cash
payments are only available for unreimbursed amounts shown on valid receipts or other financial
records submitted by the Settlement Class Member and will in all cases be limited to a maximum
of $750 per Structure, regardless of how many Pella ProLine Casement Windows exist in each
Structure or how many windows or surrounding areas suffered damage. Under this Agreement, a
Settlement Class Member shall not be entitled to make more than one Settlement Claim for each
Structure owned by the Settlement Class Member. No Structure may be the subject of a
Settlement Claim by more than one Eligible Claimant. By submitting a Settlement Claim under
the Claims Process, a Settlement Class Member conclusively waives any right to pursue
arbitration under this Settlement.
2. Total Cash Payment May Not Exceed $750 Per Structure

66. Settlement Class Members who otherwise meet the requirements of the Claim Process as
set forth in this Agreement, and who are eligible to receive cash benefits under this Agreement
may not receive more than $750 in cash payments per Structure, notwithstanding the number of
windows or number of current or former owners of any structure. Regardless of the number of
Eligible Claimants who are current or former owners for any given Structure, cash payments on
all claims made under this Agreement for a single Structure cannot exceed $750.

3. Prior Notice Determination

67. For Settlement Class Members who contend under oath they submitted Prior Notice but
do not have contemporaneous documentation of the notice, Pella Corporation will check its
electronic data base to determine whether it has any record of having received such notice and
the claimant will satisfy the notice requirement of this Agreement if, but only if, documentation

of the notice isfound in that database;
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F. CLAIMSPROCESSBENEFITSFOR ELIGIBLE DAMAGE TO PELLA
PROLINE CASEMENT WINDOWS REPLACED OR REPAIRED PRIOR TO
THE INITIAL NOTICE DATE
1. Windowsrepaired or replaced before August 18, 2003
68. Settlement Class Members who have Eligible Damage and otherwise meet the
requirements of the Claims Process and this Agreement, and who repaired or replaced a Pella
ProLine Casement Window before August 18, 2003, are entitled to the following relief:
a  NoPrior Notice:
If the Eligible Claimant repaired or replaced the window without Prior
Notice to Defendants, Defendants will take steps that provide a 15%
Discount.
b. Prior Notice:
If the Settlement Class Member gave Prior Notice of the damage to
Defendants prior to the Initial Notice Date and before repairing or replacing
the window, Defendants will pay for un-reimbursed expenditures made by

the Eligible Claimant as follows:

i. Ifthedateof Prior Notice waswithin 10 years after the Date of
Sale:

1. Upto $175 per window or $100 per Sash for un-reimbursed
expenditures for windows, Sashes, installation or finishing.

ii.  If thedate of Prior Notice was within years 11-15 after the Date of
Sale

1. Upto $60 per window or per Sash for the cost of the window or

Sash.
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2. Windowsrepaired or replaced on or after August 18, 2003
69. Settlement Class Members who have Eligible Damage and otherwise meet the
requirements of the Claims Process and this Agreement, and who repaired or replaced a Pella
ProLine Casement Window on or after August 18, 2003, are entitled to the following relief:
a  NoPrior Notice:
If the Eligible Claimant repaired or replaced the window without Prior
Notice to Defendants:
i. For Dates of Salefrom 1991 through 2003:
1. Defendants will take steps that provide a 15% Discount.
ii.  For Dates of Sale from 2004 through 2006:
1. Defendants will take steps that provide a 10% Discount.
b. Prior Notice:
If the Eligible Claimant gave Prior Notice of the damage to Defendants
before repairing or replacing the window, Defendants will pay for un-
reimbursed expenditures made by the Eligible Claimant as follows:
i.  For Datesof Salefrom 1991 to 2003:

1. If thedateof Prior Notice waswithin 10 years after the Date
of Sale:

a) Upto $250 per window or $120 per Sash for the cost of
installation/finishing,

b) Up to $100 per window or $60 per Sash for the cost of the
window or Sash, and

c) Upto $100 per structure for other damages to the Structure in

which the window was installed.
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2. If thedate of Prior Notice waswithin years 11-15 after the
Date of Sale:

a)

Up to atotal of $100 per window or $60 per Sash for the cost

of the window or Sash.

iil. For Dates of Salefrom 2004 to 2006:

a)

b)

up to $175 per window or $100 per Sash for the cost of
installation/finishing,

up to $100 per window or $60 per Sash for the cost of the
window or Sash, and

up to $100 per Structure for other damages to the Structurein

which the window was installed.
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G. CLAIMSPROCESS FOR PELLA PROLINE CASEMENT WINDOWS
REPLACED OR REPAIRED PRIOR TO THE INITIAL NOTICE DATE

70. During the Claims Period, the Settlement Administrator shall establish and staff a
telephone system in a manner reasonably agreeable to the Parties to answer atoll-free telephone
number, to return calls before the end of the next business day or as soon as practical, and to
respond to inquiries by Settlement Class Members regarding the Settlement or the Agreement.
The Notice Plan shall direct persons who believe they may be Settlement Class Membersto (1)
call the toll-free number to request a copy of the Class Notice and/or Claim Form be sent to them
viaregular mail, facsimile, or email; or (2) visit the website “www.windowsettlement.com”,
which aso shall be established prior to the Initial Notice Date, where such information may also
be accessed and/or downloaded.

1. Processfor submitting, processing and resolving claims
a.  Submitting Settlement Claims

71. To submit a Settlement Claim under the Claims Process, Settlement Class Members must
complete awritten Claim Form with the requested information, under penalty of perjury, have it
notarized, and submit it to the Settlement Administrator together with the required
documentation on or before the Claim Deadline. Settlement Class Members must submit
documentation and/or photographs for each ProLine Casement Window, as specified in this
Agreement and the Claim Form, at issue sufficient to show:

I. That each window at issue is, in fact, a ProLine Casement Window;
il. The date when the Pella ProLine Casement Window was sold and
installed,;
iii. Whether the wood portion of the Pella ProLine Casement Window

that faces the interior of the building was “finished”, i.e., painted,
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stained, or varnished, and, if so, and to the extent known, whether the
window was sold already finished or whether it was finished after
sale or ingtallation by someone other than Defendants (e.g., the owner
of the Structure, a contractor or a painter).

The damage is consistent with having been caused by water
penetrating between the aluminum cladding and Sash of the window
at the corner joint of the cladding or at the glazing/Sash interface and
not with damage from defective installation, home construction,
maintenance, etc. (see ed[ 21, 60-61, above);

Verification that the Settlement Class Member is'was the owner of
the property at issue during the period when the Pella ProLine
Casement Windows were/need to be repaired or replaced (examples
of sufficient verification of property ownership include a copy of
property tax bills for the relevant year, a copy of property deeds or
deeds of trust, a copy of a declaration page from a policy of title or
homeowners insurance, a copy of mortgage statement, a copy of
mortgage payment coupon, other documentation for the relevant year
demonstrating ownership for the relevant year, including the property
address). If the Settlement Class Member is the owner of an
individual living unit such as a condominium or townhouse, the
Settlement Class Member must also provide satisfactory proof that he
or she has/had the maintenance obligation during the period when the

Pella ProLine Casement Windows were/need to be repaired or
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Vi.

Vii.

replaced for the types of damage described in this Agreement (an
example of satisfactory proof would be a copy of the Covenants,
Conditions and restrictions governing the condominium or
townhouse);

That the Settlement Class Member provided Prior Noticeto a
Defendant of any water-related damage to their Pella ProLine
Casement Window before repairing or replacing the windows. For
Settlement Class Members who contend under oath they submitted
such notice to a Defendant but do not have contemporaneous
documentation of the notice, Pella Corporation will check its
electronic data base to determine whether it has any record of having
received such notice and the claimant will satisfy the notice
requirement of this Agreement if, but only if, documentation of the
notice is found in that database;

If any water-related damage already has been repaired or replaced, a
summary of the repair or replacement performed and costs of such
repair or replacement (e.g., costs for labor, window product, paint,
wallboard, or other materials necessary to repair the damage), and
copies of receipts or other financial records showing the amount of
expenditures incurred by the Settlement Class Member to repair or
replace the damage, and documentation showing when the repair or

replacement was made;
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viii.

If any water-related damage to the Structureis evident but has not yet
been repaired or replaced, proof of the coststo repair or replace such
damage (such as a qualified contractor’ s written estimate), including
costs for labor for installation, for labor for finishing, for paint, stain,
or varnish, for wallboard, or other materials necessary to repair the
damage to the Structure;

Acknowledgement that no reimbursement, compensation, settlement,
or adjudication from Defendants, a Pella sales branch, a contractor or
any other third party (whether or not related to Defendants or a Pella
sales branch) already has occurred regarding the Pella ProLine
Casement Windows at issue; or alternatively stating the amount of
reimbursement, compensation, settlement, or adjudication the

Settlement Class Member received.

b. Processing Claims

72. Processing of each Claim Form by the Settlement Administrator shall commence when

the Settlement Administrator receives a Claim Form from a Settlement Class M ember with the

information, documents, and photographs required by the Claim Form and this Agreement. The

Settlement Administrator shall advise, in writing, any Settlement Class Member who failsto

submit all information, documents, or photographs required by the Claim Form and this

Agreement and request the Settlement Class Member to supply the missing information,

documents, or photographs, by sending the Settlement Class Member a Notice of Incomplete

Claim, in the form attached hereto as Exhibit J. Any request by the Settlement Administrator for

additional information, documents, or photographs must be in writing and sent to the Settlement
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Class Member within 30 Days after the Settlement Administrator makes the determination that
the Settlement Class Member failed to submit the necessary information, documentation, and/or
photographs..

73. If a Settlement Class Member does not provide the Settlement Administrator with
information, documents, or photographs requested as set forth in this Agreement, within 30
Days after the Settlement Administrator sends such reques, the Settlement Claim will be
considered denied to the extent the Settlement Class Member has failed to supply the missing
information, documents, or photographs, without prejudice to the right of the Settlement Class
Member to re-file a Claim Form within the Claims Period and the Settlement Administrator will
send the Settlement Class Member a Notice Of Denied Claim in the form attached hereto as
Exhibit F. No Claim Form originally submitted after the expiration of the Claims Period will be
processed under this Agreement.

c. Resolving Settlement Claims

74. For Settlement Class Members whose Settlement Claims meet the terms of this
Agreement, the Settlement Administrator will, after the Effective Date, send a Notice of
Approved Claim in the form attached hereto as Exhibit H, together with a check in the amount of
any cash payment that is awarded, and/or a satement describing any benefits, Discounts, or cash
payments for which the Settlement Class Member may be eligible along with an explanation of
how to redeem such Discounts and/or request such benefits and/or cash payments.

75. To Settlement Class Members whose Settlement Claims do not meet the terms of this
Agreement, the Settlement Administrator will send them a Notice Of Denied Claim in the form

attached hereto as Exhibit F. The Settlement Administrator’s decisions shall be final. Settlement
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Class Members who submit a Claim Form but do not satisfy the eligibility criteria of this
Agreement will not recover benefits under this Settlement.
d. Payments
76. Any award or payment due under this Agreement shall be made after the Effective Date,
and made directly and exclusively to the Settlement Class Member. The Settlement Class
Member may not assign or otherwise transfer his or her rights under this Agreement, with the
exception of a Discount, as set forth in paragraph 18. All communications regarding this
Agreement and settlement checks, if applicable, will be sent only to the address for Eligible
Claimant or his or her Counsel. Checks may be imprinted with language indicating that they
cannot be negotiated by anyone other than the payee stated on the check.
F. CLAIMSPROCESSBENEFITSFOR PELLA PROLINE CASEMENT
WINDOWSWITH DAMAGE UNREPAIRED PRIOR TO THE INITIAL
NOTICE DATE
77. Settlement Class Members who have Eligible Damage and otherwise meet the

requirements of the Claims Process and this Agreement, and who have Pella ProLine Casement
Windows with Eligible Damage unrepaired prior to the Initial Notice Date are entitled to the
following relief:

1. For Dates of Salefrom 1991 to 2003:

a. If the Settlement Claim ismade within 10 years after the Date of Sale:
i.  Theremedies and benefits offered by the product warranty and the
PSEP, and
ii.  Additionally, up to $100 per Structure for otherwise unreimbursed
expenditures the Settlement Class Member must make to remedy

damages to the Structure for Eligible Damage.
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b. If the Settlement Claim is made within years 11-15 after the Date of
Sale:

i.  Defendants will take steps that provide the Settlement Class Member
the remedies and benefits offered by the PSEP.
2. For Dates of Sale from 2004 to 2006:
i. (&) theremedies and benefits offered by the product warranty, and (b)
PSEP benefits of (i) discounts for replacement windows as set forth in
paragraph 35, and (ii) labor and finishing benefits after the Settlement
Class Member has expended a deductible amount of $100 per unit.

G. CLAIMSPROCESS FOR PELLA PROLINE CASEMENT WINDOWSWITH
DAMAGE UNREPAIRED PRIOR TO THE INITIAL NOTICE DATE

1. Processfor submitting, processing, resolving, and payment of claims
a. Submitting and Processing Settlement Claims
78. To submit a Settlement Claim under the Claims Process, Settlement Class Members must
complete awritten Claim Form under penalty of perjury, have it notarized, and submit it to the
Settlement Administrator together with the required documentation on or before the Claim
Deadline. Settlement Class Member Claim Forms seeking benefits under this section shall be
processed in the same manner as set forth above in Paragraphs 71-73.
b. Resolving Settlement Claims
79. The Settlement Administrator will review Settlement Class Members Claim Forms
seeking benefits under this section and preliminarily determine whether or not the Settlement
Claim meets the eligibility criteria set forth in the Agreement.
80. To Settlement Class Members whose Settlement Claims do not meet the terms of this

Agreement, the Settlement Administrator will send a Notice of Denied Claim in the form
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attached hereto as Exhibit F. Settlement Class Members who submit a Claim Form but do not
satisfy the eligibility criteria of this Agreement will not recover benefits under this Settlement.

81. To Settlement Class Members whose Settlement Claims the Settlement Administrator
preliminary determines meet the eligibility criteria of the Agreement, the Settlement
Adminigtrator will, after the Effective Date, send a Notice of Approved Claim in the form
attached hereto as Exhibit H. The Notice of Approved Claim will direct the Settlement Class
Member to contact Pella’s Customer Service Department at (800) 374-4758 for information
regarding possible benefits under the product warranty and the ProLine Service Enhancement
Program, and any cash benefits, if applicable. Pellawill administer its product warranty and the
PSEP in their normal course, including the ability to reject claims for damages not covered by
the Warranty or the PSEP. Cash benefits, if any, will be determined under the terms of this
Agreement. After all such claims have been processed and paid, if applicable, Pella Corporation,
through its counsel, will provide Lead Class Counsel a report of claims applied for and claims
paid under this provision.

c. Payment of Settlement Claims

82. If Defendants determine that the Settlement Class Member has otherwise unreimbursed
damage to his’her Structure of the type of which is covered by this Agreement, Defendants will,
after the Effective Date, provide the Settlement Class Member a check for any otherwise
unreimbursed expenditures, up to $100 per Structure, consistent with the criteria set forth in this
Agreement. Any award or payment due under this Agreement shall be made directly and
exclusively to the Settlement Class Member. The Settlement Class Member may not assign or
otherwise transfer his or her rights under this Agreement, with the exception of a Discount, as set

forth in paragraph 18. All communications regarding this Agreement and settlement checks, if
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applicable, will be sent only to the address for Eligible Claimant or his or her Counsel. Checks
may be imprinted with language indicating that they cannot be negotiated by anyone other than
the payee stated on the check.
H. THE ARBITRATION PROCESS
1. Summary of relief available under arbitration
83. Settlement Class Members who have, or had, Eligible Damage to their Pella ProLine
Casement Windows or to other property such as the Structure surrounding those windows may
be eligible to seek a cash award in binding arbitration in lieu of the Claims Process, described
above, for unreimbursed expenditures made by the Settlement Class Member, and/or for
necessary expenditures to remedy existing damage to the Structure (if the Settlement Class
Member till ownsthe Structure). The cash award will in all cases be limited to a maximum of
$6,000 per Structure, for al damage, including damage to the window(s) and the structure.
Settlement Class Members who submit a claim for arbitration conclusively waive the right to
seek relief through the Claims Process.
2. Eligibility criteria for arbitration
84. Settlement Class Members are eligible to seek relief in arbitration only if they:

a.  Egablish they are within the Settlement Class; (seeff44, 71)

b. Establish (with contemporaneous documentation) that prior to repairing or
replacing the window(s) and prior to the Initial Notice date, that notice of
wood deterioration, wood durability, or water intrusion problems with their
own Pella ProLine Casement Windows or the surrounding Structure covered
by this Agreement was provided to one of the Defendants, any employee of

Pella Corporation, or a Pella sales branch as listed in Exhibit D. For
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Settlement Class Members who contend under oath they submitted such
notice to Pella but do not have contemporaneous documentation of the
notice, Pella Corporation will check its electronic data base to determine
whether it has any record of having received such notice and the claimant
will satisfy the notice requirement of this Agreement if, but only if,
documentation of the notice is found in that database;

c. Timely complete an Arbitration Form, attached hereto as Exhibit A, with all
the requested information and documentation;

d. Egablishthey arethe original purchasers of Pella ProLine Casement
Windows or owned the Structures in which the windows were installed at
the time of installation;

e. Establish they are the current owners of the Structures containing Pella
ProLine Casement Windows or in which the Pella ProLine Casement
Windows have been replaced or removed while they owned the Structures;
or former owners of the Structures containing Pella ProLine Casement
Windows in which they repaired or replaced their Pella ProLine Casement
Windows while owning the Structures; (seef 72 v.)

f.  Establish they have or had Pella ProLine Casement Windows and/or
surrounding property that aready have Eligible Damage;

g. Attes under oath the date when any damage to the Pella ProLine Casement
Window or surrounding Structure was discovered; and

h. Can ether (i) make the damaged windows and/or surrounding property

available to be inspected a Defendants’ option and expense; (ii)
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demonstrate that the windows and/or surrounding property already have
been inspected by a Pella Representative; or (iii) attest under oath that they
reported the alleged damage to Defendants, any employee of Pella
Corporation, or aPella sales branch as listed in Exhibit D when it was
discovered so that Defendants had the opportunity to inspect the alleged
damage and such attegtation is confirmed by Defendants’ review of Pella
Corporation’s electronic service database. If arbitration eligibility is sought
under option (iii), and Defendants’ review of the Pella Corporation
electronic service database does not locate arecord of the alleged notice,
then Defendants must submit an attestation to the same under oath, which
will create a presumption that the Settlement Class Member is not entitled to
pursue arbitration under this Agreement. The presumption may only be
rebutted by contemporaneous documentation (such as a copy of an email
from the time of the original complaint to Defendants) demonstrating a
contact with Defendants, showing that Defendants had an opportunity to
inspect the windows in question.
3. Processfor submitting and resolving Settlement Claims under arbitration
a. Submitting Settlement Claimsunder arbitration
85. To submit a Settlement Claim under arbitration, Settlement Class Members must

complete awritten Arbitration Form, have it notarized, and submit it to the Settlement

Administrator on or before the Claim Deadline. The Arbitration Form will require Settlement

Class Members to show that they satisfy the eligibility criteria for arbitration under this

Agreement and also provide:

a7
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i.  The Settlement Class Members' identifying information, including
name, address, phone, and email address;
il.  The addresses of the Structures in which the Pella ProLine Casement
Windows for which they seek relief are/were installed;
iii.  The number of Pella ProLine Casement Windows they claim
experienced the Eligible Damage; and
iv. A statement that in lieu of opting out of the Settlement Class or
seeking benefits under the Claims Process, they elect to pursue the
possibility of recovery in arbitration.
b. Screening eligible Settlement Claimsunder arbitration
86. Beginning after the Effective Date, the Settlement Administrator will review submitted
Arbitration Forms. The Settlement Administrator shall advise, in writing, any Settlement Class
Member who fails to submit all necessary information and documentation and/or photographs
required by the Arbitration Form and this Agreement and request the Settlement Class Member
to supply the missing information, documents, or photographs, by sending the Settlement Class
Member a Notice of Incomplete Arbitration Form, in the form attached hereto as Exhibit K. Any
request by the Settlement Administrator for additional information, documents, or photographs
must be in writing and sent to the Settlement Class Member within 30 Days after the Settlement
Administrator makes the determination that the Settlement Class Member failed to submit the
necessary information, documentation, and/or photographs.
87. If a Settlement Class Member does not provide the Settlement Administrator with
information, documents, or photographs requested as set forth in the Arbitration Form and/or this

Agreement, within 30 Days after the Settlement Administrator sends such request, the Settlement
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Claim will be considered denied and the Settlement Administrator will send the Settlement Class
member a Notice Of Arbitration Ineligibility in the form attached hereto as Exhibit G. No
Arbitration Form originally submitted after the expiration of the Claims Period will be processed
under this Agreement.

88. For those Settlement Class Members who do not satisfy the eligibility criteria for
Arbitration under this Agreement, the Settlement Administrator will send them a Notice Of
Arbitration Ineligibility in the form attached hereto as Exhibit G. Settlement Class Members
who submit an Arbitration Form but do not satisfy the eligibility criteriawill not recover benefits
under this Settlement.

89. The Settlement Administrator will send a Notice of Arbitration Eligibility in the form
attached hereto as Exhibit | to Settlement Class Members who satisfy the eligibility criteria for
Arbitration under this Agreement. The Settlement Administrator will also send a copy of any
Notices of Arbitration Eligibility to Lead Class Counsel and Defendants.

c. Adjudicating eligible arbitration claims

90. The following rules and procedures will govern the arbitration of eligible Settlement
Clams:

i.  Selection of arbitrator

91. Defendants and Lead Class Counsel will mutually agree on third-party arbitrators.
Defendants and Lead Class Counsel will jointly identify and agree on acceptable arbitratorsin at
least five different regions of the United States to maximize convenience for Settlement Class

Members.
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ii.  Participation by attorneys
92. Attorneys are not required for either party, but either party may choose to be represented
by attorneys.
iii.  Costsand fees
93. Defendants will pay the arbitrators fees, but each side will pay its own attorneys' fees
and costs (if any) and the arbitrator will not have the authority to shift attorneys fees or costs.
iv.  Discovery
94. The parties may engage in abbreviated written discovery limited to damages caused to
the specific Pella ProLine Casement Windows at issue and/or the property surrounding those
windows, causation of such damages, and issues, if any, relevant to Defendants’ defenses,
including reasonable and economic production of claim specific documents by Defendants
relevant to the Settlement Class Members' Settlement Claim under arbitration, but not including
general corporate documents, financial documents, design drawings, marketing materials, or
documents related to engineering, design, manufacturing, operations matters, or documents or
information relating to whether the Pella ProLine Casement Windows were “ defective.”
Customer service files within the custody or control of Pella Corporation, or other documents
that discuss the specific window units in the specific Structure at issue of the Settlement Class
Member at issue, are subject to discovery from Defendants. Defendants may elect at their
expense to conduct an ingpection of the Settlement Class Members' window units, installation,
and other components, as well as of the Structure housing the window unit(s). All discovery will

be conducted under the auspices of the arbitrator.
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v. Hearing

95. The arbitrator will conduct a hearing in person, by telephone, or by other reasonable
means agreed to by the Settlement Class Members and Defendants, or in the absence of
agreement, as determined by the arbitrator. The Settlement Class Members and Defendants may
call witnesses at the hearing if they so choose. The Settlement Class Members may provide
documentation in support of their claim such as photographs of the unit(s), reports of contractors,
experts, or other fact witnesses, and other documentation as the arbitrator may find to be
reasonable to support the claimed Eligible Damages.

vi. Rulesof decision

96. The arbitration decision or award shall be based upon pure comparative fault with no
joint and several liability. Defendants reserve all defenses, including without limitation statute
of limitations, comparative fault, failure to mitigate damages, and lack of causation, and the
arbitrator must make written legal and factual rulings on such defenses. Whether the Pella
ProLine Casement Windows were “defective’ shall not be admitted, but shall not be disputed by
Defendants for purposes only of the arbitration. As such, Settlement Class Members will not
have to prove that their Pella ProLine Casement Windows have a “defect” in the aluminum
cladding of the window and the window Sash at the corner joint of the cladding or a the
glazing/Sash interface, but the Settlement Class Member still has the burden of proving that the
“defect” caused the damages for which he/she is seeking compensation in arbitration. The
arbitrator will hear evidence and make written findings as to how any of claimant’s damages
occurred and the reasonable amount of those damages, if any, directly attributable to water
penetrating between the aluminum cladding of the window and the window Sash at the corner

joint of the cladding or at the glazing/Sash interface of the Pella ProLine Casement Windows.
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Any damages not directly attributable to water penetrating between the aluminum cladding of the
window and the window Sash at the corner joint of the cladding or at the glazing/Sash interface
of the Pella ProLine Casement Windows, such as failure to comply with Pellainstallation
instructions or other installation issues, improper home construction, environmental conditions,
or failure to properly maintain the windows, will be excluded from the award. The arbitrator may
only award monetary relief for unreimbursed damages established to have been caused by Pella
ProLine Casement Windows, for Eligible Damage to the Pella ProLine Casement Windows and
the surrounding Structure (and no benefit may be awarded for loss of Structure value) and the
maximum amount of money that the arbitrator may award is $6,000 per Structure for all
purposes. The arbitrator may not award any non-monetary relief or action, equitable relief,
replacement product, attorneys feesor costs, any other mandatory contribution, or any other
monetary relief or contribution.
vii.  Arbitration decison binding and non-appealable
97. The decision of the arbitrator shall be binding on al parties and may not be appealed.
viii.  Payments

98. Any award or payment due under the Arbitration Process shall be made by Defendants
directly and exclusively to the Settlement Class Member. The Settlement Class Member may
not assign or otherwise transfer his or her rights to such payment. All communications regarding
payments, if applicable, will be sent only to the address of the Eligible Claimant or his or her
legal counsel. Checks may be imprinted with language indicating that they cannot be negotiated

by anyone other than the payee stated on the check.
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I. FUTURE RELIEF
99. For Settlement Class Members who have Eligible Damage and otherwise meet the
eligibility criteria of this Agreement and who seek relief for repairs for Eligible Damage after the
close of the Claim Period but within the maximum period for which this Settlement provides
them benefits, Defendants will take stepsthat provide Settlement Class Members who contact
Pella Customer Service Department at (800) 374-4758, the following relief, which will be
administered by Defendants directly and not the Settlement Administrator:
1. For Datesof Salefrom 1991 to 2003:
a.  Theremedies and benefits (if any) offered by the product warranty and the
PSEP, and
b. a15% Discount.
2. For Dates of Salefrom 2004 to 2006:
a. If the Settlement Claim ismade within 10 years after the Date of Sale:
i. theremedies and benefits (if any) offered by the product warranty, and
(b) PSEP benefits of (i) discounts for replacement windows as set forth
in paragraph 35, and (ii) labor and finishing benefits after the
Settlement Class Member has expended a deductible amount of $100
per unit.

b. If the Settlement Claim is made within years 11-15 after the Date of
Sale:

i.  Defendants will take steps that provide the Settlement Class Member

the remedies and benefits (if any) offered by the PSEP.
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VI. COSTSOFNOTICE AND CLAIMSADMINISTRATION

100. In addition to providing the benefits described in Section V above, Defendants
will pay the Administration Expenses. Defendants shall not be responsible for any cost that may
be incurred by, on behalf of, or at the direction of Plaintiffs, Plaintiffs’ counsel, or Class Counsel
in (a) responding to inquiries about the Settlement, this Agreement, or the Lawsuit; (b) defending
this Agreement or the Settlement against any challenge to it; (¢) defending against any challenge
to any order or judgment entered pursuant to the Settlement and this Agreement; or (4)
completing the Claims Process or Arbitration Process.

VII. CLASSCOUNSEL'SAPPLICATION FOR AN AWARD OF ATTORNEYS FEES
AND REIMBURSEMENT OF COSTS

101. Class Counsel, and any party’s counsel, and/or law firms who have entered
appearances for Settlement Class Members or Named Plaintiffs as of June 19, 2012, shall file an
Application asking the Court for an award of attorneys’ fees, costs, expenses, and disbursements
in the Lawsuit totaling no more than eleven million dollars ($11 Million). The Named Plaintiffs
will apply to the Court for an incentive award to be paid out of the attorneys fee award to Class
Counsel. Class Counsel has recommended an incentive award of $10,000 to Dr. Leonard
Saltzman and $5,000 each to plaintiffs Tim Bastiaanse, Joseph Palmiotto, Brad Zurn and Judith
McClosky. Defendants agree not to oppose requests to the Court for attorneys' fees, codts,
expenses, and disbursements in the Action totaling no more than eleven million dollars ($11
Million), subject to the limitationsin the Final Approval Order as described in paragraph 50(7).
The ultimate amount of any of these awards will be determined by the Court.

102. Defendants agree that on or before 10 Days following the Court’s entry of the
Final Approval Order, Defendants shall deposit the sum awarded and approved by the Court for

attorneys' fees, costs, expenses and disbursements, up to eleven million dollars ($11 Million),

54



Case: 1:06-cv-04481 Document #: 277-1 Filed: 06/19/12 Page 55 of 151 PagelD #:4240

into an interest-bearing escrow account (“Escrow Account”) maintained at Wells Fargo pursuant
to an escrow agreement to be entered into among Pella Corporation, Lead Class Counsel, and the
depository bank, as escrow agent (the “Escrow Agent”). The Escrow Agreement shall provide
the following and will in all other respects be satisfactory to Pella Corporation, Lead Class
Counsel, and the Escrow Agent:
(a) The Escrow Account shall be in the name of “Pella Corporation — Saltzman Litigation
Attorney Fees Escrow Account,” or otherwise titled as Pella Corporation and Lead Class
Counsel may determine.
(b) Any and all income earned on the Escrow Account prior to the Resolution Date shall be
treated by the Escrow Agent, Pella Corporation, and Lead Class Counsel as earned by
Pella Corporation for income tax purposes.
I.  Asused herein, “Resolution Date” means the earlier of (1) the Effective Date, or
(2) the Final Rejection Date.

ii.  Asused herein, “Final Rejection Date” means the first date that is three Days
after the date on which the Final Approval Order has been rejected by a court of
competent jurisdiction and the order for such rejection is deemed “Final,” as
defined in the definition of Effective Date in Paragraph 19, above.

(c) Except as specified below, no withdrawals may be made from the Escrow Account.

(d) The Escrow Agent may at any time and from time to time withdraw funds from the
Escrow Account to pay costs and expenses of the institution servicing as Escrow Agent
(in both its capacity as Escrow Agent and as depository) related to the maintenance or

administration of the Escrow Account (“Escrow Agent’s Costs”).
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(e) At any time and from time to time prior to the Resolution Date, Lead Class Counsel may

(f)

withdraw up to two million dollars ($2 Million) from the Escrow Account, but only
with prior written approval from Pella Corporation and after providing Pella
Corporation with a letter of credit issued from an Acceptable Bank for the benefit of
Pella Corporation in an amount not less than the amount Lead Class Counsel desires to
withdraw and in all other respects acceptable to Pella Corporation in form and
substance.

I.  Asused herein, “ Acceptable Bank” means a commercial bank that (1) is
incorporated under the laws of the United States, (2) has combined current
capital and surplus of not less than $40 Billion, and (3) is not Wells Fargo.

Any such letter of credit must provide, among other things, that Pella Corporation may
draw upon it by presenting awritten certificate that states either that the Final Rejection
Date has occurred, in whole or in part, or that the existing letter of credit is about to
expire and has not been replaced.

At any time on or after the Final Rejection Date, Pella Corporation may direct the
Escrow Agent to remit to Pella Corporation the entire balance of the Escrow Account,
including interest, less any unpaid Escrow Agent’s Cods, including any Escrow Agent’s

Costs reasonably estimated by the Escrow Agent to incurred after such withdrawal.

(g) At any time on or after the Effective Date, Lead Class Counsel may direct the Escrow

Agent to apply the entire balance in the Escrow Account, including interest, in the

following order of priority:
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I.  Firg, tothe payment of any unpaid Escrow Agent’ s Costs, including any Escrow
Agent’ s Costs reasonably estimated by the Escrow Agent to be incurred after
such withdrawal;

ii.  Second, to the reimbursement to Pella Corporation of any taxes pad or to be paid
by Pella Corporation with respect to interest on the Escrow Account (determined
using any attribution method chosen by Pella Corporation in its reasonable
discretion);

iii.  Third, by wire exchange into a newly established trust account (“ Trust
Account”) to be identified by Class Counsel and approved by the Court, the sum
awarded and approved by the Court for attorneys fees, costs, expenses and
disbursements of Class Counsel, or application to such fees, costs, expenses, and
disbursements; provided, however, that the amount so withdrawn together with
any amounts withdrawn pursuant to paragraph (e) above, shall not exceed eleven
million dollars ($11 Million) plus the amount of any accrued but undisbursed
interest on the Escrow Account.  In no event shall Defendants have to pay into
the Trugt Account any amount in excess of the balance in the Escrow Account
less the amounts paid pursuant sections (i) and (ii) herein.

iv.  Fourth, the balance, (if any) to Pella Corporation.

103. Lead Class Counsel shall allocate such attorneys fees, costs, expenses, and
disbursements in their sole discretion. Upon payment into the Trust Account as provided
hereinabove, Class Counsel further agree that Defendants shall have no liability in any form

arising from said application(s) and disbursement of funds from the Trust Account.
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Vill. RELEASES

104. The Named Plaintiffs and each and every Settlement Class Member, regardless of
whether any Settlement Class Member executes and delivers a written release, on behalf of
themselves, as well ason behalf of all of their heirs, successors in interest, assigns, transferees
and grantees, fully and forever release, remise, acquit and discharge Releasees from the Released
Claims. By executing this Agreement, the Parties acknowledge that, upon entry of the Final
Approval Order by the Court, the Lawsuit shall be dismissed with prejudice pursuant to the terms
of the Final Order, an order of dismissal with prejudice shall be entered, and all Released Claims
shall thereby be conclusively settled, compromised, satisfied, and released as to the Releasees.
The Final Approval Order shall provide for and effect the full and final release, by the Named
Plaintiffs and all Settlement Class Members, of all Released Claims.

105. The Settlement Class Members hereby acknowledge that they are aware that they
or their attorneys may hereafter discover claims or facts in addition to or different from those
which they now know or believe to exist with respect to the Released Claims, but that it is still
their intention to hereby fully, finally, and forever settle, release, extinguish and waive all of the
Released Claims, known or unknown, suspected or unsuspected, that they had, now have or,
absent this Agreement, may in the future have had against Releasees. In furtherance of such
intention, the release herein given by the Settlement Class Members to the Releasees shall be and
remain in effect as a full and complete general release of the Released Claims notwithstanding
any discovery of the existence of any such additional or different claims or facts.

106. Express Waiver of California Civil Code 1542. The Settlement Class Members

hereby acknowledge that therelease herein given expressly waives all therights and benefits

of Section 1542 of the California Civil Code, or conferred by any comparable or similar statute
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or common law rule, regulation, or principle of law or equity established in any state or other
jurisdiction. Section 1542 of the California Civil Code reads as follows:

Section 1542. A general release does not extend to claims which the creditor

does not know or suspect to exist in his or her favor at the time of executing

the release, which if known by him or her must have materially affected his or

her settlement with the debtor.

107. If any Settlement Class Member brings an action or asserts a claim against
Releasees contrary to the terms of this Agreement, the counsel of record for such Settlement
Class Member shall be provided with a copy of this Agreement. If the Settlement Class Member
does not within 20 Days thereafter dismiss hisor her action and the action or claim is
subsequently dismissed or decided in favor of the Releasees, the Settlement Class Member who
brought such action or claim shall pay Releasees’ costs and expenses, including reasonable
attorneys’ fees, incurred by Releasees in the defense of such action or claim.

108. Except as otherwise provided, nothing in this Agreement shall be construed in any
way to prejudice or impair the right of Defendants or Defendants’ insurers to pursue such rights
and remedies as they may have against each other or third parties, who are not Settlement Class
Members, under or in connection with any insurance policies.

1009. Notwithstanding the above, the Court shall retain jurisdiction over the parties and
the Agreement and with respect to the future performance of the terms of the Agreement, and to

ensure that all payments and other actions required of any of the Parties by the Settlement and

this Agreement are properly made or taken.
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IX. COVENANT NOT TO SUE

110. The Named Plaintiffs, on behalf of themselves and the Settlement Class
Members, (a) covenant and agree that neither the Named Plaintiffs nor any of the Settlement
Class Members, nor any person authorized to act on behalf of any of them, will commence,
authorize, or accept any benefit from any judicial or administrative action or proceeding, other
than as expressly provided for in this Agreement, against Releasees in either their personal or
corporate capacity, with respect to any claim, matter, or issue that in any way arises from, is
based on, or relates to any alleged loss, harm, or damages allegedly caused by Releasees in
connection with the Released Claims, (b) waive and disclaim any right to any form of recovery,
compensation, or other remedy in any such action or proceeding brought by or on behalf of any
of them, and (c) agree that this Agreement shall be a complete bar to any such action.

X. CLASSMEMBERS RIGHT OF EXCLUSION

111. A Settlement Class Member may opt out of the Settlement Class during the Opt-
Out Period. To exercise the opt-out right set forth in this Section, the Settlement Class Member
must complete, sign, and return a request for exclusion. The request must:

1. Contain the Settlement Class Member’s full name and current address;

2. ldentify the name and address of the Settlement Class Member’s counsel, if any;

3. Declarethat the Settlement Class Member owns or owned a Structure or Structures
in which Pella ProLine® casement, awning, and/or transom windows have or had
been installed and provide the addresses for those properties;

4. Declare that the Settlement Class Member wants to be excluded from the Settlement

Class;
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5. ldentify the date the Pella ProLine® casement, awning, and/or transom windows
were installed and/or purchased and be willing to provide verification if requested,

6. Identify the date the Structure was constructed; and

7. Besigned by the Settlement Class Member.

112. The request for exclusion must be sent by mail, addressed to the Settlement
Administrator, postmarked on or before the end of the Opt-Out Period. Any Settlement Class
Member who elects to opt out of the Settlement Class pursuant to this Section shall not be
entitled to relief under this Agreement.

113. Defendants agree that to the extent the statutes of limitation and/or repose, or any
other defense of lapse of time are or have been tolled by operation of law asto a Settlement
Class Member’s Claim, they will continue to be tolled asto any Settlement Class Member who
opts out of the Settlement until 90 Days after the Settlement Administrator’s receipt of the
request to opt out or for such longer period as the law may provide without reference to this
Agreement.

Xl. PARTIES RIGHTSOF TERMINATION

114. Unlessthe Plaintiffs and Defendants shall agree otherwise in writing, this
Agreement shall become null and void, and no obligation on the part of any of the Parties will
accrue, if (1) the Court declines to certify the nationwide Settlement Class as provided in the
Preliminary Approval Order; or (2) the Court materially alters any of the terms of this
Agreement (as determined by the Parties); or (3) the Court fails to enter the Preliminary
Approval Order or the Final Approval Order in substantially the same form submitted by the

Parties.
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115. If 300 or more Settlement Class Members with verified Pella ProLine Casement
Windows request exclusion from the Settlement Class, Defendants may elect, unilaterally, to
rescind this Agreement by notifying Lead Class Counsel and the Court not less than 20 Days
before the date set for the Final Approval Hearing.

116. If this Agreement is terminated in a manner set forth in this Section, the legal
position of each party shall be the same as it was immediately prior to the execution of this
Agreement and each party may exercise its legal rights to the same extent as if this Agreement
had never been executed.

Xll. NON-DISPARAGEMENT

117. The Parties and counsel hereto agree not to disparage each other, Pella brand
products, or the compromised claims at issue in the Lawsuit or the Settlement.

Xlll. ENFORCEMENT OF THISAGREEMENT

118. In the event Defendants, the Named Plaintiffs, Class Counsel, or any Settlement
Class Member fails to perform under this Agreement, counsel for the aggrieved party shall give
counsel for the other party written notice of the breach. If the alleged breach is not cured to the
satisfaction of the aggrieved party within 30 Days, the other party may apply to the Court for
relief.

119. In the event of a breach by Defendants, the Named Plaintiffs, Class Counsel, or
any Settlement Class Member, the Court may exercise all equitable powers over the breaching
party(ies) to enforce this Agreement, the Final Order, and Judgment, irrespective of the

availability or adequacy of any remedy at law.
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X1V. REPRESENTATIONSAND WARRANTIES

120. Each of the Parties represents and warrants to, and agrees with, each of the other
Parties as follows:

1. Each of the Parties has had an opportunity to receive, and has received, independent
legal advice from his, her or its attorneys regarding the advisability of making the
Settlement, the advisability of executing this Agreement, and the legal and income-
tax consequences of this Agreement, and fully understands and accepts the terms of
this Agreement.

2. Settlement Class Members represent and warrant that no portion of any Claims that
the Named Plaintiffs, the Settlement Class, and/or any of the Settlement Class
Members ever had, now have, or may later claim to have at any time in the future
againgt the Releasees, whether known or unknown, arising out of or in any way
relating to the Pella ProLine Casement Windows, and no portion of any recovery or
settlement to which they may be entitled, has been assigned, transferred, or
conveyed by or for Settlement Class Members in any manner; and no person other
than Settlement Class Members shall have any legal or equitable interest in the
Claims or Settlement Claims referred to in this Agreement but the Settlement Class
Members themselves.

3. None of the Partiesisrelying or hasrelied on any statement, representation,
omission, inducement, or promise of any other party (or any officer, agent,
employee, representative, or attorney for any other party) in executing this
Agreement, or in making the Settlement provided for herein, except as expressly

stated in this Agreement.
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4. Each of the Parties has investigated the facts pertaining to the Settlement and this
Agreement, and all matters pertaining thereto, to the full extent deemed necessary by
that party and his, her or its attorneys.

5. Each of the Parties has carefully read, and knows and understands, the full contents
of this Agreement and is voluntarily entering into this Agreement after having had
the opportunity to consult with, and having in fact consulted with, his, her or its
attorneys.

6. Eachterm of this Agreement, under thetitles of the various paragraphs, is

contractual and not merely arecital.



Case: 1:06-cv-04481 Document #: 277-1 Filed: 06/19/12 Page 65 of 151 PagelD #:4250

XV. MISCELLANEOUS

121. This Agreement is for settlement purposes only. It has been entered into for the
purpose of compromising and settling a disputed matter and is not an admission of any
deficiency or defect with or in Pella ProLine Casement Windows or with or in the design,
manufacture, sale, distribution, marketing, warranty, service, use, performance, installation or
purchase of, or in any way relating to Pella ProLine Casement Windows, any misrepresentations
concerning the Pella ProLine Casement Windows, or any failure to disclose information
concerning the Pella ProLine Casement Windows. Neither the execution of this Agreement, nor
any of its provisions or attachments, nor any action taken pursuant to its terms shall, in this
action or in any other action or proceeding, be construed or considered as evidence of an
admission by Defendants of the validity of any Claim that has or could have been made by the
Named Plaintiffs, the Settlement Class, or any Settlement Class Member, and Defendants deny
there are any deficiencies or defects with or in the Pella ProLine Casement Windows or with or
in the design, manufacture, sale, distribution, marketing, warranty, service, use, performance,
installation or purchase of, or in any way relating to the Pella ProLine Casement Windows. This
Agreement, however, may be admitted as evidence in any action to enforce its terms.

122. The certification of a Settlement Class pursuant to the terms of this Agreement
shall not constitute, and shall not be construed as, an admission on the part of Defendants that
this Lawsuit, or any other proposed class action, are appropriate for certification asa litigation
class under any applicable law. The Parties agree that as of the Effective Date, the Orders
certifying the litigation classes in this Action shall be vacated, and the Final Approval Order and
Judgment shall instead certify a Settlement Class pursuant to this Agreement.

123. The Confidentiality Order shall remain in effect.
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124. This Agreement has been negotiated at arm’s length by Lead Class Counsel and
Defendants' counsel. If adispute should later arise regarding any of its terms, no Party shall be

deemed to be the drafter of any particular provision of this Agreement.

125. This Agreement shall be construed under and governed by the laws of the State of
[llinois.
126. Class Counsel have taken substantial discovery in this Lawsuit, including

extensive document review and depositions of Defendant personnel with responsibility for
design, manufacture, distribution, marketing service, and warranty claim processing for the Pella
ProLine Casement Windows. Based on that discovery, aswell as Class Counsel’ s knowledge of
and participation in other class actions, Class Counsel have evaluated the factual bases for the
claims asserted in this Action and the defenses raised by Defendants to those claims. Class
Counsel believe they have engaged in more than sufficient discovery to evaluate the terms of this
Agreement on an informed basis and to negotiate a fair and reasonable resolution of this Action.

127. This Agreement, including all attached Exhibits, shall constitute the entire
Agreement between the Parties with regard to the subject matter of this Agreement and shall
supersede any previous agreement or understandings between the Parties. The Agreement may
not be changed, modified, or amended except in writing signed by Lead Class Counsel and
Defendants' counsel and subject to Court approval. The Parties contemplate that the Exhibits
may be modified by subsequent agreement of Defendants’ counsel and Lead Class Counsel prior
to dissemination to the Settlement Class Members, and subject to Court approval.

128. This Agreement, if approved by the Court, shall be binding upon and inure to the

benefit of the Parties, and their representatives, heirs, successors and assigns.
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129. Any notice, instruction, application for Court approval or application for Court
order sought in connection with this Agreement or other document to be given by any Party to
any other Party shall be in writing and delivered personally or by facsimile or electronic mail

followed by overnight courier, to the following representatives for the Parties:

DEFENDANTS COUNSEL: FOR SETTLEMENT CLASS:
James A. O'Neal Richard J. Burke

John P. Mandler Paul M. Weiss

Faegre Baker DanielsLLP Complex Litigation Group
2200 Wells Fargo Center 513 Central Avenue

90 S. Seventh St. Suite 300

Minneapolis, MN 55402 Highland Park, IL 60035
(612) 766-7000 (847) 433-4500

(612) 766-1600 (FAX) (847) 433-2500 (FAX)
james.o’ neal @FaegreBD.com Info@complexlitgroup.com

john.mandler @FaegreBD.com

130. Except as otherwise provided in this Agreement, any filing, submission, Claim, or
notice or written communication shall be deemed filed, delivered, submitted, or effective as of
the date of its postmark when mailed first-class, registered or certified mail, postage prepaid,
properly addressed to the recipient, or when delivered to any commercial one-or-two-day
delivery service properly addressed to the recipient, or when actually received by the recipient,
whichever occurs first.

131. In no event shall Defendants, Defendants’ counsel, Named Plaintiffs, any
Settlement Class Member, or Class Counsel have any liability for claims of wrongful or
negligent conduct by any third party with respect to the implementation of any term of this

Agreement.
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132. The Parties and their respective counsel agree to prepare and execute any
additional documents that may reasonably be necessary to effectuate the terms of this
Agreement.

133. The Parties are entering into this Agreement for the pur