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To Provide Refunds for Consumers

Pursuant to the Administrative Procedures Act, 5 U.S.C. section 553 (g) and regulations
of the Consumer Product Safety Commission (CPSC), 16 C.F.R. section 1051, Consumer
Federation of America hereby petitions CPSC to determine, under section 8 of the Consumer
Product Safety Act (CPSA), 156 U.5.C. section 2057, that adult-size four-wheel All-Terrain
Vehicles (ATVs) which may be used by andfor sold for children under age sixteen, whether new
or commercially resold, and all three-wheel ATVs in use and/or available for resale present an
unreasonable risk of injury, that no feasible consumer product safety standard would adequately -
protect children from the unreasonabie risk of injury associated with ATVs, and, therefore, that all
three-wheel ATVs and adult-size four-wheel ATVs as used by children under age sixieen are a
banned hazardous product. Consumer Federation of America alsc petitions CPSC to exercise its
authority under section 15 of the CPSA, 15 U.S.C. section 2064 to require manufacturers to offer
a refund for all three-wheel ATVs and for four-wheel ATVs intended for aduits purchased for use
by children under sixteen. -

Interest of Petitioners

This petition is brought by nine organizaﬁons on behalf of their members and all chiidren
and their families affected by all-terrain vehictes (ATVs).

Consumer Federation of America (CFA) is the nation’s largest consumer advocacy
organization representing over 300 state, local, and national consumer organizations and over 50
million consumers. CFA has a long-standing history of working on ATVs dating back to the
consent decree in 1987. CFA brings this petition on behalf of its members and all consumers who
ride ATVs.

The American Academy of Pediatrics (AAP) is a non-profit professional organization of
57,000 primary care pediatricians, pediatric medical subspecialists, and pediatric surgical
" specialists. The AAP is dedicated to the health, safety, and well-being of infants, children,
adolescents, and young adults,

The American College of Emergency Physicians (ACEP) is a non-profit, voluntary
professional and educational society of nearly 23,000 emergency physicians practicing in the
United States and other countries. Founded in 1968, ACEP is the nation’s oldest and largest
association of emergency physicians. ACEP fosters the highest quality of emergency medical
care through the education of emergency physicians, other health care professionals, and the



bublic; the promotion of research; the development and promotion of public health and safety
initiatives; and the provision of leadership in the development of health care policy.

Bluewater Network is a national organization aggressively confronting the root causes of
climate change and fighting environmental damage from the shipping, oil, and motorized
recreation industries. Bluewater Network has a long history of working at the local, state and
national levels to address safety problems associated with a wide range of off-road vehicles. - - -

The Center for Injury Research and Policy (CIRP) at Columbus Children’s Hospital,
Columbus. Ohio, works at the local, state, national, and international levels to reduce death and
disabitity due to injuries through research, education, advocacy, and advances in clinical egre.
CIRP aims to improve the scientific understanding of the epidemiology, prevention, treatment,
‘and biomechanics of injuries. CIRP focuses on injury research as the cornerstone for successful
injury control, because scientific evidence will best direct educational efforts, identify opportunities
for safer product design and environmental modification, allow evaluation of clinical care, and
provide the rationale for responsible public policy. CIRP educates health and other
professionals, policy makers, and the public regarding injury research and prevention. CIRP. - .
provides leadership in the development, impiementation, and scientific evaluation of public policy
regarding control of injuries.

The Danny Foundation for Crib & Child Product Safety is a national non-profit
organization with sixteen years of recognized leadership in the field of childhood injury
prevention. The Foundation was founded in 1986 to help prevent unintentional injuries, conduct
research and to provide leadership in setting regulatory standards for safe childhood products.
)ts primary mission is to educate the public about crib dangers and to eliminate the millions of
unsafe cribs currently in use or in storage. The organization's mission was broadened in 2000 to
include educating the public about other childhood products such as play yards, bath seats,
strollers, bunk beds and high chairs.

Kids in Danger is a non-profit organization dedicated to protecting children by improving
product safety. Kids in Danger educates the public, advocates for children and promotes the
development of safer children’s products.

Ngtional Association of Crthopaedic Nurses is composed of 8,000 nurses throughout the
United States, whose goals are to improve the delivery of care for those with orthopaedic and
rnusculoskeletal diseases and to improve the science of health care for those who experience

injury.

U.S. PIRG is the national lobbying office for the State Public interest Research Groups.
State PIRGs are non-profit, non-partisan public interest advocacy groups. The state PIRGs have
been active on ATV safety issues since the 1880s. U.S. PIRG has released a series of reparts
and surveys documenting the failure of the consent decree in preventing sate or use of adult-size
ATVs by children, litigated against the CPSC on ATV matters and prewously petitioned the
commission to re-open the consent decree docket.

.
The Product

All-terrain vehicles, commaonly known by the acronym “ATV™ or "ATVs,” have been on the
market for approximately 30 years. ATVs are three- or four-wheel machines specifically designed
for off-road travel. Three-wheel machines have not been manufactured since 1988, but many
remain in use. ATVs are equipped with wide, knobby or paddle-like tires and special suspension
svsiemns capable of handling extremely rough terrain and cushioning jumps. Aduit- size ATVs are
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c.!eﬁned by CPSC and industry as having an engine size greater than 80 ccs. Although the
earliest three-wheel machines had little more power than a large riding lawnmower, CPSC has
found that the number of ATVs with large engines increased three-fold between 1989 and 1997,

These machines are generally marketed under four broad categories, including general
use, sport, utility, and youth ATVs in the sport calegory are designed especially for recreation
and racing. Machines in the sport/utility and utility classes are aiso recreational vehicles, but they
have cargo racks and can be fitted with attachments, including trailers. By the mid-1980s, a
handful of major manufacturers were selling as many as 600,000 three- and four-wheel ATVs
annually in the United States.® .

This petition addresses adult-size four-wheel ATVs which may be used by and/or sold for
-children under 16 including both new and used ATVs as well as all three-wheel ATVs in use
and/or availabie for resale.

Hazards Presented by All-Terrain Veh.icles

ATVs pose an unreasonable risk of injury and death to children. According to the most
recent CPSC data, between 1982 and 2001 there were reports of 4,541 ATV-related deaths
Children under sixteen years of age made up 38% of the total deaths or 1,714 victims.? In year
2001 alone, 111,700 people were injured seriously encugh to require emergency room treatment
for ATV-related injuries and 34,800 of those injured were under age sixteen.

A. Previous Consideration by the Consumer Product Safety Commission

Faced with increasing rates of injury and death to children in ATV-related incidents,
CPSC took a two-tiered approach: initiating rulemaking and filing a lawsuit against ATV
manufacturers. In 1985, the Commission initiated ATV rulemaking when it issued an Advanced
Nofice of Proposed Rulemaking to address the risk of injuries associated with ATVs. In May
1991, degpite increasing numbers of children injured and killed in ATV incidents, CPSC voted to -
terminate its rulemaking.

In 1987, when in the midst of rulemaking and faced with increasing rates of ATV-related
deaths and injuries, the Commission filed suit in the U.S. District Court for the District of Columbia
against five major ATV manufacturers. The CPSC asked a federal court to declare ATVs to be

“imminently dangerous consumer products.” 7 The lawsuit sought to require that manufacturers:
1) end production of three-wheel ATVs; 2) repurchase all three-wheel ATVs from dealer stocks;
3) offer financial incentives to encourage owners of three-wheei ATVs to return them; and 4)
provide safety education.

'U.S. Consumer Product Safety Commission, All-Terrain Vehicle Exposure, Injury, Death and Risk
Studies, April 1998, p. 3.
? ANSV SVIA - 1- 2001, American National Standard for Four Wheel All-Terrain Vehicles- Equipment,
Configuration, and Performance Requirements, section 3- Definitions, February 15, 200, p. 2.
* Ford G, Mazis M, Informing Buyers of Risks: Analysis of Marketing and Regulation of All Terrain
I'ehicles, Journal of Consumer Affairs, 1996; 30(1).
* U.S. Consumer Product Safety Commission, 200! Annual Report: All-Terrain Vehicle (ATV)-Related .
Deaths and Injuries, August 2002, The deaths reported to the Commission rcprcscnt a minimum count of
' a\TV related deaths.

.
‘1d.at6.

United Sates of Amerjca v, U.S. v, Polaris Industries, L.P, 1987 WL 33507, | (D.D.C,, 1987).
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The lawsuit was settled on the day it was filed by a consent decree that proved ineffective
in protecting children from being killed and injured on ATVs. The industry opposed the decree
while at the same time reducing production of three-wheel ATVs and increasing the number of
four-wheel machines made. The court approved a negotiated consent decree between the CPSC
and industry that included the following major elements: 1) Manufacturers would cease
produciion of any new three-wheel ATVs — an action they had largely taken by the time the
decree was approved; 2) Manufacturers would recommend that ATVs with engine sizes greater
than 70cc be sold only for children 12 and older and that “adult-size” ATVs, with engiries greater
than 90 cc, be sold only for individuals 16 and older; 3) ATVs would be labeled to warn
purchasers that children should not ride aduit-size ATVs; 4) Manufacturers wouid use their best
efforts to ensure that dealers complied with the age recommendations and communicatedshem
to prospective purchasers; and 5) Manufacturers would launch a publlc awareness campaign
designed to alert consumers to the hazards associated with ATVs

The final decree did not-include some of the most important elements of the original CPSC
lawsuit, including the requirement that manufacturers offer financial incentives to encourage
owners of three-wheel ATVs to return them to dealers. This guaranteed that the dangerous
“three-wheelers” would remain in use nationwide.

The decree covered a ten-year period. As it neared expiration, the CPSC initiated a series of -
- comprehensive usage, injury and risk studies designed to determine whether or not the decree
should be extended. The major findings of the usage and injury studies include:

« 95 percent of injured riders under sixteen rode adult-size machines.’

» Children under sixteen accounted for nearly half of all 1n]ured ATV riders during the
study penod

« Children under sixteen were injured more frequently on four-wheel ATVs than the fotal
papulation of ATV riders. Overall, 73 percent of the ATVs involved in ali incidents were
4-wheel machines. However, four-wheel ATVs were ridden in 87 percent of incidents
involving children twelve to fifteen years old."

Gther research using CPEC data concludes that drivers injured in ATV incidents required
hospitalization four times more frequently (nearly 16 percent compared to 4 percent) than the
average for users of all other consumer products.*?

~ These findings and others demonstrate that the consent decree was ineffective in many
respects. While it successfully barred the production of new three-wheel ATVs, almost every
injured child rode adult-size ATVs, children under sixteen continued 1o suffer a disproportionate
share of all ATV-related injuries and injuries caused by ATVs continued to be much mare severe
when compared with other products.

wWhen the consent decree expired in 1998, the Commission and the major manufacturers
entered into voluntary, company-specific agreements, known generally as ATV Action Plans,
which embody many of the decree's main tenets (outlined abovs). These agreements continue to
recommend that children under sixteen not ride adult-size ATVs, require warning labels, describe

8 United Sates of America v. U.S. v. Polaris Industries, L.P, 1987 WL 33507 (D.D.C., 1987); United States
of America v. American Honda Motor Co. Inc., et al, 143 FR.D. 1 (1992).

*U. 8. Consumer Product Safety Commission, 4//-Terrain Vehicle Exposure, Injury, Death and Risk
Studies, Apnl 1998, p. 3.

Y Id.

" 1d. at 46.

"> Rodgers GB, Prowpit A. Risk Factors for All-Terrain Vehicle Injuries: A National Case-Control Study.
American Journal of Epidemiology, 2001; 153(11): 1112-1118.




in great detail information that will be included in owner's manuals and reiterate that the industry
will make formal training available to purchasers of new ATVs

The Action Plans have proven inadequate to curb the rising rates of death and injuries to
children from ATV incidents. Unlike the consent decrees before themn, they are not enforceable
by the Commission: the companies can pull out at any time provided they give the Commission
60 days notice; the provision that companies recommend against the sate of aduit-size ATVs for
. use by children under sixteen is implemented at the discretion of the manufacturers; and
~ manufacturers instruct their dealers to implement this policy and then sample some segment of
" dealers annually to gauge compliance.

The Action Plans are limited to covering only the specific companies {(Honda, Pol'a.ris,
Suzuki, Yamaha, Kawasaki, and Arctic Cat) that executed them with the Commission. They do
‘not apply to other entities that manufacture, sell or import ATVs in the United States, Since the
plans were adopted, there has been an increase in the number of companies selling ATVs in this
country. Most of these firms or individuals import ATVs from Taiwan, Hong Kong, Korea, ltaly
“and other countries around the world and sell them under a range of names, including Monsoon,
Predator, Monster Joe, and Xtreme Machine. These companies are not covered by the Action
Plans. Therefore, they are free to sell vehicles of any size to any individual, they do not have to
offer training, and they are completely exempt from even the minimal oversight that the major
ATV makers exercise over their dealer networks.

Events since 1998 have demonstrated that this approach has been ineffective and that
the Commission must re-examine this product and its previous decision in hght of additional
deaths and injuries and new information identified in this petltlon

B. More Children are Kilied and Injured on Four- Wheel ATVs Each Year

Death and injury rates to children riding ATVs have been increasing since 1993.
Between 1993 and 2001, the Commission estimates that the number of i |njunes caused by ATV-
incidents that required emergency room treatment nearly doubled to 111,700.* During this same
time period, the number of injuries caused by four-wheel ATVs increased by 211% to 98,600."
The number of deaths caused by :ncuclents involving four-wheel ATVs exclusively increased from
7% in 1985 to about 86% in 2001.}

The Commission conciuded that there was a "stafistically significant” increase in the
number of injuries “for the years 1997-98, 1998-99, 1999-2000, and 2000-2001.""" According to
the Commission, the risk of injury for riders of four-wheel ATVs only increased from 164.7 injuries
per 10,000 ATVs in 1993 to 261.8 injuries per 10,000 in 2001." Thisi injury rate is nearly as high
as when three-wheel ATVs were banned in 1988 (275.8 injuries per 10 ,000)."

Nearly 15 years after the industry agreed to improve safety, ATV-retated incidents,
especially those involving children continue to rise.

15 .. Consumer Product Safety Commission, All-Terrain Vehicles: Commission Resolution, Federal
Register 63 (236), December 9, 1998, page 67861.

" U.S. Consumer Product Safety Commission, Annual Report: 2001 All-terrain Vehicle (ATV)-related
Deaths and Injuries, August 2002; Helmkamp JC. Injuries and deaths and the use of all-terrain vehicles.
New England Journal of Medicine, 2000; 343(23):1733-1734, '
¥ 1.S. Consurner Product Safety Commission, Annual Report: 2001 All-terrain Vehicle (ATV)-related
. ?eat}zs and Injuries, August 2002, at 8.

°Id. at 4.

""Id at 1, and U.S. CPSC 2000 Annual Report: All-terrain Vehicle (ATV)-related Deaths and Injuries at 7.
"* U.S. Consumer Product Safety Commission Annual Report: 2001 All-terrain Vehicle (ATV)-related
geat}!s and Injuries, August 2002, at 8.

Id.
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« The Commxss:en estimates that 14 percent of all ATV riders are children under the age of
sixteen.” However, these children disproportionately suffered approxlmately 37 percent of
all injuries and 38 percent of total fatalmes between 1985 and 2001 .2

+ Between 1982 and 2001, 1,714 children under the ‘age of sixteen — or 38 percent of the total
number of fatalities - were kilied by ATVs.® Of those, 799 children were under age 12.2 =

+ The estimated number of children lnlured in ATV-related incidents increased 94 percent
between 1993 and 2001 to 34,800.2 .

« Children under sixieen suffer the highest number of injuries of any age group except those
"~ between sixtesn and twenty- four.

Furthermore, the risk of injury and death for children under sixteen is significantly greater
than for older riders. According to the Commission, “for riders under sixteen years, of age, there
is a 1 in 3 chance of having an ATV-related injury during the lifespan of the ATV."® Research
concludes that ATV operators under the age of sixteen are 4.5 tlmes more likely than older
operators to receive injuries requiring emergency room treatment.?

C. Inherent Hazards to Children Driving ATVs

The Commission, as well as experts in child heaith, have conciuded, over the years, that
ATVs are inherently difficult to operate for adults and beyond the deve]opment capability of
children to control.

Driving an ATV requires the rider to make instantaneous decisions and adjustiments,
According o CPSC, drivers of ATVs must make compiex split-second decisions:

If the ATV hits a bump, the driver has to determine almost instantaneously, the throttle
setting, steering angle, and position of his/her body on the ATV. Such information can
only be processed so fast and if the occurrence of the circumstances exceeds the ability
of the driver to react appropriately, an incident will likely occur.”

Children do not have the physical or mental abiliies to make these complex split-second
decisions.

Medical researchers also chalienge the safety records of four-wheel ATVs. One set of
doctors conclude that “[D)ata are available stating both types lack appropriate lateral stability . . .

®ys. Consumer Product Safety Commission, AX-Terrain Vehicle Exposure, Injury, Death and Risk
Studies, April 1998.
# J.8. Consumer Product Safety Commission Annual Report: 2001 All-terrain Vehicle (ATV)-related .
Deaths and Injuries, August 2002, at 1 4,

Z1d. at 4.

Z1d.
H 1d.até.

¥ .S, Consumer Product Safety-Commission, Safery Commission Reissues Wammg Young People Under .
zhe Age of 16 Should Not Ride Adult-Size ATV, Safety Alert, March 1992. :

* 1.S. Consumer Product Safety Commission, 4/i-Terrain Vehicle Exposure, Injury, Death and Risk
Studies, April 1998, p. 73.
¥ 14.S. Consnmer Product Safety Commission, Briefing Package on All-Terrain Vehicles, March 1991, P-
19,



our data reveal that these vehicles [four-wheel ATVs] may be extraordinarily difficult to control
" even with smailler engines and age-specific engine recommendations.”?

A 1998 study of neurological injuries associated with ATVs reached a similar conciusion.
“Although manufacturers have touted the four-wheel vehicles as being safer than the three-wheel
variety, the relative increase in safety is negligible . . Injuries sustained in accrdents involving
four-wheel ATVs are just as severe as those incurred W|th three-whesel ATVs."® This study
further questioned whether the safety had actually improved under the consent decree based on
the fact that four-wheel ATVs were involved in 74 percent of fatal ATV accidents. By 2000, four-
wheel ATVs were involved in more than 90 percent of fatalities. The authors conclude their
analysis as fol!ows “To use a familiar phrase, ATVs are unsafe at any speed for children and
adolescents."®

Acrecent review of adolescent deaths resulting from ATV crashes in West Virginia
suggests that, “young, immature ATV drivers exacerbate the inherent danger associated with
ATVs through poor judgment and risk taking. Children often do not possess the physical sxze
strength, coordination and maturity to properiy operate an ATV, particularly adult- size ATVs ™

“The American Academy of Pediatrics (AAP), which represents 57,000 primary care
pediatricians, pediatric specialists and surgeons, issued its first formal policy concerning use of
ATVs by children in 1987. In June 2000, the AAP updated and strengthened its recommendation
that children younger than sixteen not be allowed to operate ATVs regardless of size. In making
this recommendation, the Academy concludes: *[O]if-road vehicles are particularly dangerous to
children younger than 16 years who may have immature judgment and motor skills . .. An
automobile driver's license, and preferably some additional certification in ATV use, should be
required to operate an ATV. The safe use of ATVs r%gzmres the same or greater skill, judgment
and experience as needed to operate an automobile.

The American Academy of Orthopaedic Surgeons (AAOS), the world’s largest medical

- association for musculoskeletal specialists, has also issued a formal Position Statement on ATVs.
The Association states *[[]n light of statistics that show an inordinate number of injuries and
deaths resulting from the use of ATVs, the American Academy of Orthopaedic Surgeons
considers ATVs to be a significant public health risk. 2 The Academy highlights the muititude of
factors that make ATVs partaculady unsafe for children: “Children under age 12 generally
possess Teither the body size or strength, nor the motor skills or coordination necessary for the
safe handling of an ATV. Children under age 16 generally have not develg:Ped the perceptual
abilities or judgment required for the safe use of highly powerful vehicles.”

Doctors at Children's Hospital Medical Center in Cincinnati, who studied ATV-related
injuries to children for nearly a decade, state:

ltis unfathomébl"é that it is illegal for children to drive automobiles until they are 16 years
of age, pass a driver’s training class, and obtajn a valid driver’s license, yet we permit

# Lynch JM, Gardner MJ, Worsey J; The Continuing Problem of All-Terrain Vehicle Injuries in Children,
Ioumal of Pediatric Surgery, 1998, 33(2): 331.

* Russell A, Boop FA, Cherny WB, Ligon BL, Neurological injuries associated with all-terrain vehicles
and recommendations for protective measures for the pediatric populanan, Ped.latnc Emergency Care.
1998 14(1) 31-35.

*1d at3
. Hclnﬁcamp JC. Adolescent all-terrain vehicle deaths in West Virginia, 1990-1998, West Virginia
.'tfed:cal Journal, 2000(96):361-363.
- American Academy of Pediatrics, All-Terrain Vehicle Injury Prevention: Two-, Three-, and Four-
Wheeled Unlicensed Motor Vehicles. Pediatrics, 2000; 105(6): 1352-1354.
": American Academy of Orthopedic Surgeons, Position Statement; All-Terrain Vehicles, 1999.
~1d.
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even younger children to nde ATVs without helmets, safety gear, formal tralnmg parental
supervision, or licenses. ATVs are in fact more dangerous than automoblles since the
rider's body is fully exposed and not protected by the car's frame and body

D. ATVs Are More Dangerous Than in the 1980s

ATV engine sizes, speed and-power are bemg increased by the mdustry every year. Many
ATVs can travel as fast as 75 miles per hour,? ® as compared to 50 miles per hour when the
- Commission looked at this issue in the 1980s.

The Commission found that the number of ATVS with large engines increased three-fgld
between 1989 and 1897.*" One article in an enthu5|ast magazine explains that only a few years
ago Suzuki's largest ATV had a 300 cc engine.”® However, it continues: “But that was before the
displacement wars when Polaris and others were just beglnnmg to explore displacement bigger
than 400 cc finally culminating this year in the 650-700 cc twins.”*® The Spring 2002 edition of
ATV Test Guide describes the industry's approach fo speed: *[The resurgence of the sport -
segment following the end of government restrictions has caused a few manufacturers to take off
the gloves and go back to what we really enjoy: enthusiastic machines.™ (emphasis added)

V.

No Feasible Standard Exists to Address the Risks to Children Associated
with ATVs

A. ANSI Voluntary Standard, ATV/SV1 1-2001

Under section 8 of the Consumer Product Safety Act, CPSC may ban a product when “no
feasible consumer product safety standard under the [Consumer Product Safety Act] would
adequately protect the public from the unreasonable risk of injury associated with such product.”™’
CPSC has not promulgated a mandatory standard for ATVs, however there Is a volunfary
standard, which even if made mandatory, would be inadequate.

The American National Standards Institute, Inc (ANSI) voluntary standard was approved
for Four Wheel All-Terrain Vehicles on February 15, 2001, The voluntary standard fails to include
any sections concemning the limitation of access to aduit size ATVs by children. The standard
includes a section dedicated to youth- size ATVs, which requires that youth-size ATVs contain an
adjustable speed fimiter, which can be removed and a requirement that the maximum
unrestricted speed capability be limited.** This standard is inadequate, however, since the
majority of children injured or killed in ATV-related incidents occurs on aduit-size ATVs. The

¥ Brown R, Koepplinger M, Mehlman C, Gittelman M, Garcia V, All-Terrain Vehicle and Bicycle Crashes
in Children: Epidemiology and Comparison of Injury Severity, Joumal of Pediatric Surgery 2002; 37(3):
375-380.
3¢ The CSN National Children’s Center for Rural and Agricultural Health and Safety, Fact Sheet: Youth
ATV Injuries, Qctober 2001. ,
7 U.8. Consumer Product Safety Commission, A/l-Terrain Vehicle Exposure, Injury, Death and Risk
Studies, April 1998. :
3 ATV Test Guide, “Suzuki Eiger 400 4x4 Automatic: Another Lofty Peak Conguered,” Spring 2002. p.
33, :
*1d. ar 52. -
** ATV Test Guide, “Kawasaki Lakota Sport: Instant Sport! Just Drop Racks,  Spring 2002, p. 74.
*! Consumer Product Safety Act, section 8(2), 15 U.S.C. 2057.
** ANSY SVIA - 1- 2001, American National Srandard for Four Wheel All-Terrain Vehicles- Equipment,
Configuration, and Performance Requirements, February 15, 2001.



\;oluntary standard does not include any sections concerning warning labels about potential injury
or ATV rider training. Thereiore, concerns over the adequacy of this standard continue.

Even if this standard were made mandatory and even if changes were made to the
standard to address the above and any other concerns, we do not believe that the risk of death
and injury to children would be eliminaled or substantially reduced. -

V. Refunds

Consumer Federation of America requests that CPSC, under section 15 of the Ccmsumer
Product Safety Act, 15 U.S.C. section 2064, promulgate a rule requiring refunds to the
‘purchasers of all three-wheel ATVs, whether purchased for adults or children, and all adult-sme
four-wheel ATVs purchased for use by children under sixteen.

Consumer Federation of America requests that the final rule:

« require the manufacturers and distributors of ATVs to notify purchasers of ATVs of the
availability of the refund for all three-wheel vehicles and all adult- size four-wheel vehicles
purchased for use by children under sixteen,

» prescribe the procedure for the return of three-wheel ATVs and adult-size four-wheel
ATVs used by chifdren under the age of sixteen for purposes of receiving the refund;

s prescribe the procedure for determining a reasonable amount of money to be refunded
by the manufacturer; and

» apply to owners of three-wheel ATVs regardless of when the vehicle was purchased;
and apply to owners of adult-size four wheel ATVs purchased for use by children under sixteen
until such time as these products are banned by the Commission (as requested above in this
petition).

By providing refunds to owners of such ATVs, CPSC can reduce the substantial product
hazard posed by these machines by effectively removing them from consumer use. No cther
remedy will ensure that consumers who presently own these vehicles wili be adequately
protected. Unfortunately, the history of three-whee! ATVs has shown that a ban without a refund
to consumers is insufficient to effectively reduce the hazard of death and injury. '

VL.

Action Requested

For the reasons enumerated above, the Petitioners request that the Consumer Praduct

" Safety Commission ban the use of adult-size ATVs for use by children under sixteen years old
under section 8 of the Consumer Product Safety Act (CPSA), 15 U.S.C. section 2057, finding that
new and used four-wheei adult size ATVs as used by and/or sold for children under sixteen and
three-wheel ATVs in use and/or available through commercial resale present an unreasonable
risk of injury, that no feasible consumer product safety standard would adequately protect
children from the unreasonabie risk of injury associated with all three-wheel ATVs and four-wheel
adult-size all-terrain vehicles, and, therefore, that all three-wheel ATVs and adult-size four-whee!
ATVs used by children under age sixieen are a banned hazardous product. The Petitioners also
request that the Consumer Product Safety Commission exercise its authority under section 15 of
the CPSA, 15 U.5.C. section 2064, to require manufacturers to offer a refund for all three-wheel
ATVs and for adult-size four-wheel ATVs purchased for use by children under sixteen.



Specificaiiy, the Petitioners request that CPSC issue a rule that states:

Under the authority of section 8 of the Consumer Product Safety Act the Commission has
determined that all three-wheel ATVs and adult-size four-wheel ATVs used by children
under sixteen present an unreasonable risk of injury and therefore are banned under
section 8 of the Act. Under the authority of section 15 of the Consumer Product Safety
Act, the Commission will require manufacturers to offer a refund for all three-wheet ATVs,
whether purchased for adults or children, and for adult-size four-wheel ATVs purchased
for use by children under sixteen.

Respectfully suBmitted,

Rachel M. Weintraub

Attorney for Petitioner

Consumer Federation of America
1424 16th St., NW

Suite 604

Washington, DC 20036

{202) 387-6121

direct dial; (202) 939-1012

dated: August 19, 2002
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U.S. CONSUMER PRODUCT SAFETY COMMISSION
WASHINGTON, DC 20207

OFFICE OF THE GENERAL COUNSEL - Stepheq Lemberg
Assistant General Coomse}

Tel: 301-504-0980 ext. 2218

E-Mail: slemberg@cpsc. gov

September 25, 2002

Rachel M. Weintraub, Esq.
Consumer Federation of America
1424 16™ Street, N.W.
Washington, D.C. 20036

Dear Ms. Weintraub:

Your submission on behalf of Consumer Federation of America (“CFA”), the American .
Academy of Pediatrics, the American College of Emergency Physicians, Bluewater Network, the
Center for Injury Research and Policy, the Danny Foundation for Crib and Child Product Safety,
Kids in Danger, National Association of Orthopaedic Nurses, and U.S. PIRG requesting that the
U.S. Consumer Product Safety Commission (“Commission”) take certain action concerning all-
terrain vehicles (“ATVs”) has been forwarded to the Office of the General Counsel pursuant to
the Commission’s petition regulations for a determination of whether your request should be
docketed as a petition for rulemaking. 16 C.F. R. Part 1051. You requested that the Commission

. begin a proceeding under section 8 of the Consumer Product Safety Act (“CPSA”) to ban adult
size four-wheel ATVs “which may be used by and /or sold for children under age sixteen and
“all three wheel AT Vs in use or available for resale.” You also requested that the Commission
use its authority under section 15 of the CPSA to require manufacturers to offer refunds for all
three-wheel ATVs and adult size four-wheel ATVs “purchased for use by children under
sixteen.” As explained below, to the extent your submission requests 2 rule banning adult-size
four-wheel ATVs sold for the use of children under 16, we will docket that request as a petition.
Your other requests for action do not meet the Commission’s requlrements for petitions as set
forth in 16 C.F.R. Part 1051. (A copy of these regulations is enclosed.) !

! We note that your submission repeats three of the four requests that CFA and U.S. PIRG submitted to the
Commission in 1990. At that time, we declined to docket your requests as a petition because the Commission had
published an advance notice of proposed rulemaking (“ANPR”) that encompassed the actions you requested and

. because requiring refinds under section 15 cannot be done through rulemaking (see letter enclosed). Because the
Commiission has withdrawn the ANPR, we are considering your requests anew.

CPSC Hotfine: 1-800-638-CPSC{2772) « CPSC's Web Site: hittp/fwww.cpsc.gov
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The Commission has the authority to issue standards for consumer products and, in some
cases, ban the sale of certain consumer preducts. However, the Commission has no authority to
regulate the use of consumer products. It cannot prohibit a child from riding an
ATV. To the extent that your submission asks the Commission to ban the use of AT Vs by
children under 16, we cannot docket that request as a petition. An ATV cannot become a banned
product the moment that a child climbs onit. However, the Commission would have the
authority to ban the sale of adult-size ATVs where, at the time the ATV is sold, it is intended to
be used by a person under the age of 16. See 56 FR 47166, 47172 (1991). That portion of your
request is being docketed under the CPSA and the Federal Hazardous Substances Act ("FHSA™).
You requested action under section 8 of the CPSA. However, we believe that the FHSA may
also provide authority for such a proceeding. The FHSA was the authority for a limited ban on
lawn darts sold for the use of children. See R.B. Jarts, Inc. v. Richardson, 438 F.2d 846 (2d Ci.
- 1971). Because you requested a mlemaking under the CPSA, and because many previous
discussions about a ban on the sale of ATVs intended for the use of children under 16 years old
have referred to the CPSA as the authority for such a ban, we will docket your request under

both statutes.

As for your request that the Commission require manufacturers to provide refunds, the
Commission may only docket as petitions requests for action that it is authorized to take through
the issuance, amendment, or revocation of rules. 16 CFR. § 1051.2(a). Although the
Commission does have the authority under section 15 of the CPSA to order recalls, 15 U.S.C. §
2064(c), it does not do so through rulemaking. Therefore, your request that the Commission

-require manufacturers to offer a refund for all three-wheel ATVs and for adult-size four-wheel
ATVs purchased for use of children under 16 cannot be docketed as a petition. However, we are
forwarding your request for recall to the Office of Compliance for any appropriate action.

You also request that the Commission ban all three-wheel ATVs. We cannot docket this
request for two reasons. First, for the Commission to ban a consumer product under section 8 of
the CPSA it mist find that the product is being, or will be, distributed in interstate commerce, 15
U.S.C. § 2057(1). As you know, three-wheel ATVs are no longer being manufactured. They are
still being used by consumers, but, as discussed above, the Commission cannot regulate use of a
product. We believe that for the Commission to consider a proceeding under section 8 it must
have evidence that the product is being or will be sold in interstate commerce (not simply from
one purchaser to another) more than occasionally. Your submission does not present any such-

evidence.

Second, the Commission’s petition regulations require that a petition “set forth facts which
establish the claim that the issuance ... of the rule is necessary.” 16 C.FR. § 1051.5(2)(4). You
ask the Commission to ban all three-wheel ATVs, not just those purchased for the use of children
under 16. However, your submission does not set forth facts specifically concerning three-wheel

.ATVs. The bulk of your submission discusses the hazards of children riding ATVs, primarily
adult-size four-wheel ATVs. We note your submission seems to suggest that the evidence may
indicate that four-wheel ATVs may be as hazardous as three-wheel ATVs.
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As explained above, we are docketing your request for a rule banning the purchase of
adult-size four-wheel ATVs for the use of children under sixteen years of age as a petition. The
Commission staff will be preparing information on the petition to forward to the Commission.

"“However, we are not docketing your other requests for the reasons discussed above. If you have
information concerning three-wheel ATVs that indicates they are sold in interstate commerce
and that 2 ban is necessary you may provide the Commission with that information.

Sincerely,

Stephen Lcmber%
Assistant General Counsel

Enclosure
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55 1034.171—1034.999 [Reserved]

PART 1051—PROCEDURE FOR
PETITIONING FOR RULEMAKING

Sec.

10511 Scope.

10512 General

10513 - Place of fling.

10514 Time of flling.

10515 Requirements - and recommends-
tions for petitions. -

10515 Documents not considered petitions.

10517 Ststement In support of or in oppo-

- sitlon to petitions: Puty of petitioners to

apprised

AgrzowcTy:. 50 USCo 553Ce), 5 Us.Cc
555(e). - .
Scugex 48 FR.5T123. Dec. 28, 1983, unless-

316511 Scope.

(a) This part establishes procedures -
for the submission and dispesition of *

petitions for the issuance, amendment

or revocation. of rules umder the Con-
sumer-Product Safety Act (CPSA) {15

TS 2051 e seq.) or other statutes

administersd by the Consumer- Prod-~
uct Safety Commission.

() Persons fiing petitions for rule-
roaking shall follow as closely as possi-
ble the requirements and ares encour-
aged to follow as closely as possible
the recommendations for filing peii-
tions under section 1051.5.

(c) Petitions regarding products reg-
ulated. under the Federal Eazardous
Substances Act (FHSA) (15 US.C
1261 et s2q.) are governed by existing
Commission procedures at 16 CFR
1500.82, 16 CFR 1500.201, and 21 CFR
2.65. Petitions regarding the exemp-
tion of products reguiated under the
Poisonn Prevention Packaging Act of
1970 (PPPA) (15 TUS.C. 1471 et seq.)
are governed by existing Commission
procedures at 16 CFR 1702. In addi-
tion, however, persons filing such peti-
tions shall follow the requirements
and are encouraged to follow the rec-
ommendatons for fling petitlons asT
set forth In § 1051.3.

F1051.2 General

(2} Any person may file with the
Commission 2 petiticn requesting the
Commission: ta begint a proceeding to
issune, amend or revoke a regulation
under any of the statutes it adminis-
ters

(h) A petition which addresses a risk
of injury associated with a product §
which could he eliminated ar redunced
to a sufficient extent by action taken
under the Federzl Hazardous Sub-
stances Act, the Poison Prevention
Packaging Act of 1970, or the Flamma-

_ ble Fahrics Act may be considered by

the Commission under those Acts.

However, If the Commission finds by

rule, In accordance with section 3(d)

of the CPSA, as amended by Pub. L.
§4-284_ that it is in the public-interest

to regulate such risk: of: infury under

the CPSA, it may do so. Upon determi-

nation. hy the- Office of the General

Coumnsel that a petition.should be con-’
sidered mnder-one of these acts rather
than the CFSA, the Qffice of the Sec-

retary shall docket and process the pe-

titlon. tmder-the appropriate- act. and.
inform’ the petitioner of this determi--
nation Such docketing, however; shall

not preciude the Commission from

proceeding’ to. regniste. the product

under the CPSA after making the nec-

essary findings. R -

§1051.3' Place of filing-

A -petition should be. mailed. to:
Office: of the Secretary, Consuner
Product Safety Commission, Washing-
ton, D.C. 20207. Persons wishing to file
2 petition In person may do so i the
Cffice of the Secretary, at either, 5401
Westbard Avenue, (third floor) Be-
thesda, Maryland or 1111 18th Street,
NW, (eighth floor), Washington, D.C.

§1051.4 Time of fling.

For purposes of computing time pe-
riods under this part, a petition shall
be considered filed when time-date

-stamped by the Office of the Secre-

tary. A document is time-datg stamped
when it is received in the Cffice of the
Secretary.
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§1051.5 Requirements and recommendas
tjons for petitiona. .

(a) Requirements. To be considered a
petition under this pari, any request
to issue, amend or revoke a rule shall
_ meet the requirements of this para-

graph {a). A petition shallz
(1) Be written in the English lan-

guage;

(2] Contain the pame and address of
the petitioner; -

(3} Indicate the product (or prod-
nets) regulated under the Copsuiner
Product Safsty Act or other statute
the Commission administers for which
a rule-is sought.or for- which- there is
an-existing rule sought. to.be

T revoked. (If the petition regards a.

procadural or- other rule not-nvolving
a.specific-product; the type of rule in--
volved must be indicated.)’ ‘

.. {5} Contain arr explicit-request.to ini-
‘Hate Commissiorr rofemaidng; and. set
forthe o brist” description. of: the sob-
stance of the proposed rule or amend-
ment: or revocation thereof which it is
claimed shogld be: issned by the Com-
mission. (A general request for regula.
tory action which does not reasonably
sfecify the type of actlom requested
shall not be sufficient for purposes of
this subsection.} -

(b} Reconrnendations. The Commis-

sion encourages the submission of as
mueh information as possible related

tothapetlﬁnn.'rhns.toassistthe'

Commission in its evalnztion of 2 petl-
tion. to the extent the information is
¥nown and available to the petitioner,
the petitionsr i3 encouraged io supply
the following information- or any
other information relating to the peti-
tion. The petition will be considersd
by the Commission even if the peti-
tioner is unahle to supply the inferma-
ton recormmended in this parzgraph
(h). However, as applicable, and to the
extent possible, the petitioner is en-
couraged tod

(1) Describe the specific risk(s) of
Injury to which the petition Iz ad-
dressed, including the degTee (severi-

16 CFR Ch. Il (1-1-88 Edition)

g;yg and the natire of the risk(s) of
injury associated with the product and
possible reasons for the existence of
the risk of injury (for exampie, prod-
uct defect, poor design, fauity work-
manship, or intentional or uninten-
tiocnal misnse),

(2) State why 2 consumer product
safety standard would not be feasible
if the petition requests the issnance of
a tule declaring the product to be a
banned hazardous product; and

(3) Supply or reference any known
documentation, engineering studies,
technical studies, reports of Injuries,
medical findings, legal analyses, eco-
nomic analyses and environmental
impact analyses relating to the peti-
tian.

(c) Proecedurul recommendalions.

(2) Inchude the word “petition™"in a
heading preceding the text, . =~
-(3) Specity what section of the stat-

1ute. administered by the Comumission
rulemaking,

authorizes the requested

(4) Include the telephone number of
the petitioner and -

(5) Be accompauied by at least five
{5) copies of thé petition.

$71051.8 Documents not considered peti-
tions.

(a) A document filed with the Com-
mission which addresses a topic or in-
volves z .product cutside the jurisdie-
tion of the Commission will not be
considered to be a petition. After con-
sultation with the Office of the Gen-
eral Counsel, the Qffice of the Secre-
tary, if appropriate, will forward to
the appropriate agency documents
which address products or topics
within the jurisdiction of other agen-
cies. The Qfflce of the Secretary shall
notify the sender of the documeni
that it hasg been forwarded to the ap-
propriate agency.

.(bY Any other documents filed with
the Office of the Sesretary that are
determined by the Office of the Gen-
eral Counsel not to be petitions shall
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be evalnated for pessible staff action.
The Office of the General Counsel
shall notity the writer of the manner
in which the Commission staff is {reat-

ing the document. If the writer hay in-
dicated an intention to petition the
Commission, the Office of the General
Counsel shall inform the writer of the
procechure to be followed for petition-
ing.

§1051.7 Statement in support of or in op-~

position to petitions;. Duty of petition--

ers to remain apprised of developments
regarding petitions.
(a) Any person may file a statement
with: the Office- of the Secretary in
suppartarormopposiﬁmto a peti-

tnthefpeﬂﬂonar. -7
(b) It is the duty of the petitioner; or
any persom. Submitting a statement in -

status- af’

theotﬂ:gortheSecremrroithe-;‘

" Cammission.

(€).' The Office of the Sec:ret:.w shall
send-to the petitioner a. copy of the
staff briefing package on his or her pe-
titionn at the same. time-the package is
transmitted. to the Commissioners. for

O

$10518 Public hearings on petitions.
{z) The Commission may hold a
: public. hearing or may. conduct such
investigation or’ proceeding, Including
a public meeting, as it deems appropri-
ate -to determine whether a petition
should be granted.

(b) If the Commission decides that a
public hezring on a petition, or any
portion ther=of, would contribute to
its deterrmination of whether to gra:nt
or deny the petition, it shall publish in
the Frperal, RecisTer a notice of a
hezring on the petition and invite n-
terested persons to submit their views
through 2n oral or written prcse.nta—
Hion or both, The hearings shall be in-
formal, nopadversary, -legislative-type

proceedings in  accordance with 16
CPFR Part 1052,

§ 1051.10

81051.9 Factors the Commission consid-
ers in granting or denying petitions.
(2} The major factors the Commis-

.sion considers in deciding whether to
~“grant or deny z petition regarding a

product include the following items

(1) Whether the product involved
presents an unreasonable risk of

{2) Whether a rule is reasonably nec-
essary to eliminate or reduce the risk
of Injury.

(3) Whether fziflure of the Commis-
sion to initiate the rulemaking pro-
ceeding requnested would unreasonahly
expose the petitioner or other consum-

“ers to the-risk of injury which the pe-

_ titioner alleges ix presented by the
} product. ;

. (Qththar.intheme“nta,pettﬁnﬁ
to decizre a2 consumer: product a

“hanned hazardons produoct” under
sectionn 8 of the CPSA, the product is
being or will be distributed In com-
merce and whether a feasible con-
sumer product safety standard would
adequately protect the publie from the
xmrcamahleriskoﬁnjuryassmted

priority of the rixk of injury associatad
with the product about which the peti-
tion has been filed and the Commis-
sion’s resources avzilable for rulemak-
ing activities with respect to that risk
of injury. The' CPSC Policy on Estab-
lishing Priorities for Commission
Action, 16 CFR 1009.8, sets forth the

criteria vpon which Comm.lmon prior-

ities are basad,

§1051.10 Granling petitions.

(2) The Commission shall either
grant or deny a pcﬁtmn within a rea-
sonable time after it is ffled, taking
into actount the resources available
for procsssing the peiition The Com-
mnission may also grant a petition in
part or deny it in part. If the Commis-
sion grants 3 petition, it shal]l begin
proceedings to issue, amend or reveoke
the rule under the appropriate provi-
sions of the statutes under iis adminis-
tration. Beginning a proceeding means
taking the first step“in the rulemaking
process (issgance of an advance notics
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of proposed rulemaking or a notice of
proposed rulemaking, whichever ig ap-
plicable).

(b) Granting a. petition and begin-
ninsanroceedingdoanotnmrﬂy
mean that the Commission will issue,
amend or reveke the rule as requested
in the petition. THe Commission must
make a. final descision as fo the issu-
ance, amendment, or revocztion . of a
* rule on the basiz of all avaflable rele-
vant information developed in the
course of the rulemaldng proceeding.
Should later information indicate that
the action Is unwarranted or not nee- -
cssarytheComm:sslonmaytemmzte
the procseding.

§1051.11 Denial of petitions.

(a) If the Commission denies a peti-
tion it shall promptly notify the peti-
tioner in writing of its reasops for
such denial as required by the Admin-
istrative Procedure Act, § US.C
555(e).

(h) If the Commission denies a petl-
Hon, the petitioner (or another party)
can refile the petition if the party can
demaonstrate that new or changed cir-
cumstances or additional information
justify reconsideration by the Com-
misgon.

(¢} A Commission denial of a petl-
tion shall not preciude the Commis-
sion from continuing to consider mat-
ters raised in the petition,




